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(1)

FOOD WASTE FROM FIELD TO TABLE 

WEDNESDAY, MAY 25, 2016

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON AGRICULTURE, 

Washington, D.C. 
The Committee met, pursuant to call, at 10:00 a.m., in Room 

1300 of the Longworth House Office Building, Hon. K. Michael 
Conaway [Chairman of the Committee] presiding. 

Members present: Representatives Conaway, Crawford, Gibson, 
Yoho, Rouzer, Abraham, Moolenaar, Kelly, Peterson, David Scott of 
Georgia, Walz, Fudge, McGovern, DelBene, Vela, Lujan Grisham, 
Kuster, Kirkpatrick, Plaskett, Adams, Graham, and Ashford. 

Staff present: Haley Graves, Jadi Chapman, John Goldberg, 
Mary Nowak, Scott C. Graves, Faisal Siddiqui, John Konya, Anne 
Simmons, Lisa Shelton, Mary Knigge, Matthew MacKenzie, Nicole 
Scott, and Carly Reedholm. 

OPENING STATEMENT OF HON. K. MICHAEL CONAWAY, A 
REPRESENTATIVE IN CONGRESS FROM TEXAS 

The CHAIRMAN. This hearing of the Committee on Agriculture 
entitled, Food Waste from Field to Table, will come to order. 

I would ask David Scott to open us with a prayer. David. 
Mr. DAVID SCOTT of Georgia. Dear Heavenly Father, we come be-

fore your throne of grace to first of all give thanks. We thank you 
for so many blessings you bestow upon us; blessings sometimes we 
do not even know. We thank you for your Holy Spirit that inter-
cedes for us on our behalf. We thank you, dear Heavenly Father, 
for this hearing, for what could be more important than the food 
that we get on the table for needy people. And in this case, dear 
Heavenly Father, as we discuss the issue of food waste, we hope 
that you will implant within this Committee our resolve to do as 
much as we can to eliminate the food waste, to help our farmers 
be able to have the labor to get food out of the fields and into the 
hands and at the tables of those people who need it most. Dear 
Heavenly Father, we ask this in your name, and in the name of 
your son, Jesus Christ. Amen. 

The CHAIRMAN. Amen. Thank you, David. 
Well, good morning. Since I became Chairman of the House Agri-

culture at the beginning of last year, we have held more than 70 
hearings and have invited a broad range of experts, including peo-
ple in the field, to share their knowledge of everything from the fu-
tures markets to the farmers’ markets. 

The Committee doesn’t agree all the time on every issue, but one 
of the reasons we are able to work in a bipartisan manner is that 
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we remember well-meaning people can have different ideas about 
how to achieve the same goal, whatever the issue may be. Because 
we have a different way of getting there doesn’t mean one of us is 
wrong, and this is something we lose sight of in America today. 
Good public policy is not a zero-sum game. If advocates, Members, 
whoever it may be, are close-minded and unopened to compromise, 
it all but ensures retention of the status quo regardless of the issue. 

An example of where we are engaging a variety of stakeholders 
is in this review of food waste. I commend my colleague from 
Maine, Chellie Pingree, for putting this on the Congressional radar. 
Today’s hearing may be the first time the House Agriculture Com-
mittee is publicly engaging on this issue, but it will not be our last. 

Forty percent of the food grown in the country is wasted. That 
amounts to 133 billion pounds of food wasted. That is billion with 
a B. Considering we have about 45 million people receiving assist-
ance through SNAP, I believe this is a tremendous opportunity for 
us to take a closer look at our food chain, and figure out a way to 
ensure that food grown in this country reaches the dinner table 
and not the trashcan. 

Speaking 2 weeks ago at a food waste summit, Secretary Vilsack 
commented that avoiding food waste loss could save U.S. families 
on average $1,500 a year, and limiting food waste globally could 
help prevent hunger and malnourishment in the 825 to 850 million 
people worldwide who are not getting adequate food. 

Tackling food waste in this country is, and should be a non-
partisan issue that will be most successful by engaging everyone in 
the food chain, from the field to the table. It will take the collabora-
tion of all stakeholders to be successful. 

As we begin this review, we will undoubtedly identify issues that 
seem easy to resolve, yet are more complex than they appear. We 
will likewise identify other issues that have already been ad-
dressed, but simply require collaboration and what amounts to a 
public relations campaign to raise awareness. 

Two such issues that Congress has acted upon that we should 
highlight today are the recently enacted permanent tax deduction 
for food donations and the Good Samaritan Food Donation Act. The 
permanent tax deduction for food donations was identified in recent 
legislation and was enacted as part of the last omnibus. 

The second issue is one we hear an awful lot about, yet was ad-
dressed years ago by our former colleague and a Vice Chairman of 
the Committee, the late Bill Emerson. Many businesses, when 
given the opportunity to donate perfectly safe and wholesome food, 
are reluctant because of liability concerns. The Bill Emerson Good 
Samaritan Food Donation Act, enacted in 1996, fully addresses this 
concern. I wish to place into the record a Memorandum of Opinion 
drafted by the Department of Justice for USDA General Counsel 
that not only spells out the direct protection of the Emerson Act, 
but also describes the preemptive effect on state laws that may not 
provide the same level of protection. 

When we began preparing for this hearing, we reached out to 
Representative Pingree, whom I am happy is here with us today 
and will shortly offer her introductory comments of her own. The 
witnesses that were invited represent a broad range of perspectives 
and expertise, but in no way represent the entirety of the commu-
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nity that is addressing this challenge. While this hearing is just 
one element of our review, we will also invite Members and staff, 
as well as other interested stakeholders, to attend an event later 
this afternoon here in this hearing room on the balcony to see what 
some of the organizations are doing to address food waste. That 
event will begin at approximately 1:30 today. 

[The prepared statement of Mr. Conaway follows:]

PREPARED STATEMENT OF HON. K. MICHAEL CONAWAY, A REPRESENTATIVE IN 
CONGRESS FROM TEXAS 

Since I became Chairman of the House Agriculture Committee at the beginning 
of last year, we’ve held more than 70 hearings and have invited a broad range of 
experts, including people in the field, to share their knowledge on everything from 
the futures markets to farmers’ markets. 

The Committee doesn’t agree all the time on every issue, but one of the reasons 
we’re able to work in a bipartisan manner is that we remember well-meaning people 
can have different ideas about how to achieve the same goal, whatever the issue 
may be. Because we have a different way of getting there doesn’t mean one of us 
is wrong—and this is something we’re losing sight of in America today. Good pub-
lic policy is not a zero-sum game. If advocates, Members, whoever it may be are 
close-minded and unopened to compromise, it all but ensures retention of the status 
quo regardless of the issue. 

An example of where we are engaging a variety of stakeholders is in this review 
of food waste. I commend my colleague from Maine, Chellie Pingree, for putting this 
on the Congressional radar. Today’s hearing may be the first time the House Agri-
culture Committee is publicly engaging on this issue, but it will not be the last. 

Forty percent of the food grown in this country is wasted. That amounts to 133 
billion pounds of food being wasted. That is billion with a B! Considering we have 
45 million people currently receiving food assistance through SNAP, I believe this 
is a tremendous opportunity for us to take a closer look at our food chain and figure 
out a way to ensure that food grown in this country reaches the dinner table, not 
the trashcan. 

Speaking 2 weeks ago at a food waste summit, Secretary Vilsack commented that 
avoiding food waste loss could save U.S. families on average $1,500 a year, and lim-
iting food waste globally could help prevent hunger and malnourishment in the 825 
million to 850 million people worldwide who are not getting adequate food. 

Tackling food waste in this country is, and should be a nonpartisan issue that will 
be most successful by engaging everyone in the food chain, from field to table. It 
will take the collaboration of all stakeholders to be successful. 

As we begin this review, we will undoubtedly identify issues that seem easy to 
resolve, yet are more complex than they appear. We will likewise identify other 
issues that have already been addressed, but simply require collaboration and what 
amounts to a public relations campaign to raise awareness. 

Two such issues that Congress has acted upon that we should highlight today are 
the recently enacted permanent tax deduction for food donations and the Good Sa-
maritan Food Donation Act. The permanent tax deduction for food donations was 
identified in recent legislation and was enacted as part of the last omnibus. 

The second issue is one we hear an awful lot about, yet was addressed years ago 
by our former colleague and a Vice Chairman of this Committee, the late Bill Emer-
son. Many businesses, when given the opportunity to donate perfectly safe and 
wholesome food, are reluctant because of liability concerns. The Bill Emerson Good 
Samaritan Food Donation Act, enacted in 1996 fully addresses this concern. I wish 
to place into the record a Memorandum Opinion drafted by the Department of Jus-
tice for the USDA General Counsel that not only spells out the direct protection of 
the Emerson Act, but also describes the preemptive effect on state laws that may 
not provide the same level of protection. 

When we began preparing for this hearing, we reached out to Representative Pin-
gree whom I am happy is here with us today and will shortly offer some introduc-
tory comments of her own. 

The witnesses that were invited represent a broad range of perspectives and ex-
pertise, but in no way represent the entirety of the community that is addressing 
this challenge. While this hearing is just one element of our review, we will also 
invite Members and staff, as well as other interested stakeholders to attend an 
event later this afternoon here in this hearing room on the balcony to see firsthand 
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1 Every state and the District of Columbia prior to 1990 had enacted some form of statutory 
protection from liability for food donation and distribution. See H.R. Rep. No. 104–661, at 2–
3 (1996) (citing ‘‘Summary of Good Samaritan Food Donation Statutes’’ prepared by Winthrop, 
Stimson, Putnam and Roberts in 1992 for ‘‘Share Our Strength,’’ a nonprofit hunger relief orga-
nization). These statutes are exceptions to the common law or statutory rule of strict liability 
for distributing food or any other defective product, the defective aspect of which causes injury. 
Id. The statutes vary considerably, however. Some provide liability only for gross negligence or 
intentional acts, while other impose liability for negligence. Still others limit liability if the 
donor reasonably inspects the food at the time of donation and has no actual or constructive 
knowledge of any defective condition. Only one state has adopted the language in the Model Act. 
Id.

2 The Act defines a ‘‘gleaner’’ as ‘‘a person who harvests for free distribution to the needy, or 
for donation to a nonprofit organization for ultimate distribution to the needy, an agricultural 
crop that has been donated by the owner.’’ 42 U.S.C. § 1791(b)(5) [§ 12672(b)(5)]. 

what some organizations are doing to address food waste. That event will begin at 
approximately 1:30 this afternoon. 

I will now recognize our Ranking Member, Rep. Peterson, for his opening re-
marks. 

ATTACHMENT 

Preemptive Effect of the Bill Emerson Good Samaritan Food Donation Act 
The Bill Emerson Good Samaritan Food Donation Act (‘‘Act’’) preempts state ‘‘good 

Samaritan’’ statutes that provide less protection than the Act from civil and criminal 
liability arising from food donated in good faith for distribution to the needy than 
the Act provides.
March 10, 1997
Memorandum Opinion for General Counsel, Department of Agriculture 

You have requested our views on the question whether the Bill Emerson Good Sa-
maritan Food Donation Act (the ‘‘Act’’), Pub. L. No. 104–210, 110 Stat. 3011 (1996) 
codified as amended at 42 U.S.C. § 1791 (Supp. II 1996), preempts state statutes 
that provide less protection from civil and criminal liability arising from food do-
nated in good faith for distribution to the needy. We believe that Congress intended 
to establish a minimum level of immunity for those engaged in food donation and 
distribution. Accordingly, we believe that Congress intended to preempt state ‘‘good 
Samaritan’’ statutes that provide less liability protection than the Act. 
I. 

In order to ‘‘encourage the donation of food and grocery products to nonprofit orga-
nizations for distribution to needy individuals,’’ the Bill Emerson Good Samaritan 
Food Donation Act precludes civil and criminal liability arising from food donated 
in good faith, except in cases of gross negligence or intentional misconduct. 42 
U.S.C. § 1791 [Pub. L. No. 104–210, 110 Stat. at 3011]. It amended and converted 
to affirmative law the Model Good Samaritan Food Donation Act (the ‘‘Model Act’’), 
42 U.S.C. §§ 12671–12673 (1994), which has been enacted in 1990 to provide states 
with model language for revising their existing good Samaritan laws.1 The current 
Act provides: 

(1) LIABILITY OF PERSON OR GLEANER.—A person or gleaner shall not be sub-
ject to civil or criminal liability arising from the nature, age, packaging, or con-
dition of apparently wholesome food or an apparently fit grocery product that 
the person or gleaner donates in good faith to a nonprofit organization for ulti-
mate distribution to needy individuals. 

(2) LIABILITY OF NONPROFIT ORGANIZATION.—A nonprofit organization shall 
not be subject to civil or criminal liability arising from the nature, age, pack-
aging, or condition of apparently wholesome food or an apparently fit grocery 
product that the nonprofit organization received as a donation in good faith 
from a person or gleaner for ultimate distribution to needy individuals. 

(3) EXCEPTION.—Paragraphs (1) and (2) shall not apply to an injury to or 
death of an ultimate user or recipient of the food or grocery product that results 
from an act or omission of the person, gleaner, or nonprofit organization, as ap-
plicable, constituting gross negligence or intentional misconduct.

42 U.S.C. § 1791(c) [110 Stat. at 3011–12].2 
II. 

As the Supreme Court has observed, preemption is fundamentally a question of 
Congressional intent. See Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 [116 S. Ct. 
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3 See generally Freightliner Corp. v. Myrick, 514 U.S. 280, 287 [115 S. Ct. 1483, 1487] (1995); 
Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516–17 (1992). 

4 For example, to expressly preempt state regulation on a particular subject, Congress may 
provide that ‘‘[n]o state or political subdivision of a state may establish or continue in effect . . . 
any requirement—(1) which is different from or in addition to, any requirement applicable under 
[Federal law] . . . and (2) which relates . . . to any other matter included in a requirement 
applicable . . . under [Federal law].’’ 21 U.S.C. § 360k(a) (1994) (Federal Food, Drug, and Cos-
metic Act, as amended by the Medical Device Amendments); see also 29 U.S.C. § 1144(a) (1994) 
(provision in ERISA preempting ‘‘any and all state laws insofar as they may now or hereafter 
relate to any employee benefit plan’’). Congress instead may limit the extent to which states 
may regulate, by providing for example that ‘‘[a] state may adopt or continue in force any law, 
rule, regulation, order, or standard relating to railroad safety until such time as the Secretary 
has adopted a rule, regulation, order, or standard covering the subject matter of such state re-
quirement.’’ Federal Railroad Safety Act 45 U.S.C. § 434, repealed by Act of July 5, 1994, Pub. 
L. No. 103–272 § 7(b), 108 Stat. 1379. 

2240, 2250] (1996) (‘‘[t]he purpose of Congress is the ultimate touchstone in every 
pre-emption case’’) (quoting Retail Clerks Int’l Ass’n v. Schermerhorn, 375 U.S. 96, 
103 (1963)). In assessing Congressional intent, the Court has ‘‘long presumed that 
Congress does not cavalierly pre-empt state-law causes of action.’’ Id. In cases where 
‘‘Congress has ‘legislated . . . in a field which the states have traditionally occu-
pied.’ ’’ the Court ‘‘ ‘start[s] with the assumption that the historic police powers of 
the states were not to be superseded by the Federal Act unless that was the clear 
and manifest purpose of Congress.’ ’’ Id. (quoting Rice v. Santa Fe Elevator Corp., 
331 U.S. 218, 230 (1947)). It is with this admonition in mind that we examine the 
preemptive effect of the Act. 

The Supreme Court has identified three ways in which a Federal law may pre-
empt state law.3 First, Congress may preempt state law explicitly in the text of its 
statute. See English v. General Elec. Co., 496 U.S. 72, 78 (1990).4 Second, Congress 
may preempt state laws implicitly by demonstrating an intent to occupy the field 
exclusively with Federal regulation. See Rice, 331 U.S. at 230. Finally, even where 
Congress permits concurrent state regulation in a field, such regulation is pre-
empted to the extent it actually conflicts with Federal law. The Supreme Court has 
found an actual conflict where ‘‘compliance with both Federal and state regulations 
is a physical impossibility for one engaged in interstate commerce,’’ Florida Lime 
& Avocado Growers, Inc. v. Paul, 373 U.S. 132, 142–43 (1962), or where state law 
‘‘stands as an obstacle to the accomplishment and execution of the full purposes and 
objectives of Congress.’’ Hines v. Davidowitz, 312 U.S. 52, 67 (1941). 

Although the Act contains no express preemption clause, its purpose is to super-
sede, at least to a certain extent, state good Samaritan statutes. Thus, the question 
is to what extent it supersedes those statutes. We believe the Act clearly preempts 
state good Samaritan statutes to the extent they provide less liability protection 
than Federal law—for example, to the extent they permit liability based on evidence 
of negligence—because such laws literally would ‘‘stand[] as an obstacle to the ac-
complishment and execution of the full purposes and objectives of Congress.’’ Hines, 
312 U.S. at 67. As stated above, the express purpose of the Act is to ‘‘encourage the 
donation of food and grocery products to nonprofit organizations for distribution to 
needy individuals’’ by limiting liability for such activities. Unless potential donors 
and distributors are assured that the Act sets an absolute liability ceiling, they will 
continue to be deterred by the threat of liability under state law and will not be 
encouraged by the Act to donate food. Thus, to have any effect at all, the Act must 
preempt state statutes that provide less liability protection. 

The legislative history of the Act confirms this interpretation. As Representative 
Danner explained when introducing the bill in the House,

the current patchwork of state laws has been cited by many potential donors 
as the principal reason so much food is thrown away rather than given to food 
banks and food pantries for distribution to the hungry. . . . 

Simply put, we need a reasonable nationwide law that eliminates confusion 
and forges a stronger alliance between the public and private sectors in this na-
tion. That is exactly what this bill delivers. The [Act] will establish a uniform 
national law to protect organizations and individuals when they donate food in 
good faith. 

A business should not have to hire a legal team to interpret numerous state 
laws so that it feels comfortable in contributing food to the hungry.

142 Cong. Rec. 17,066 (1996) [H7479 (daily ed. July 12, 1996)]. 
The remarks of other Members of Congress also demonstrated an intent to pre-

empt those state good Samaritan statutes that conflict with the Federal standard. 
See e.g., H.R. Rep. No. 104–661, at 7 (1996) (‘‘The bill would preempt civil and crimi-
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5 See Medtronic, Inc., 518 U.S. at 485 [116 S. Ct. at 2250]; Rice, 331 U.S. at 230.

nal liability laws of state and local governments that deal with the donation of food 
and grocery products to nonprofit organizations.’’); 142 Cong. Rec. 21,516 (1996) 
[S9532 (daily ed. Aug. 2, 1996)] (statement of Sen. Kennedy) (acknowledging that 
the Act would ‘‘diminish the protections afforded by the tort laws’’). Indeed, Rep-
resentative Conyers expressed concern about the intended preemptive effect of the 
Act:

Although I am supportive of the impetus behind the legislation—encouraging 
private entities to donate food to nonprofit organizations who distribute food to 
the needy—I question whether preempting traditional state law prerogatives in 
this area is desirable . . . . [A]ll 50 states have enacted special statutory rights 
concerning food donations. Not surprisingly, the states have crafted a variety 
of liability rules—ranging from those who subject all negligent parties to liabil-
ity, to those who limit liability only to grossly negligent or intentional acts. 

Unfortunately, with the adoption of this bill, the House will be seeking to im-
pose a one-size-fits-all legal standard for food donors . . . .

142 Cong. Rec. 17,067 (1996) [H7480 (daily ed. July 12, 1996)].
President Clinton also apparently believed that the Act would preempt conflicting 

state laws. In his signing statement the President observed:
In working with various private sector donors and food banks . . . it has 

come to light that liability concerns are often an impediment to food recovery 
and donation efforts. Although many states have enacted their own ‘‘Good Sa-
maritan’’ laws to support food recovery and donation efforts, many businesses 
have advised that these varying state statutes hinder food donations. This legis-
lation will end the confusion regarding liability for food recovery and donation 
operations through uniform definitions in one national law.

2 Pub. Papers of William J. Clinton 1737, 1737–38 (1996) [32 Weekly Comp. Pres. 
Doc. 1943 (Oct. 1, 1996)]. 

We believe that the legislative history of the Act, together with its express pur-
pose and the context in which it was enacted, indicate that Congress intended to 
establish a ‘‘uniform national law’’ that displaces conflicting state good Samaritan 
statutes—i.e., those that provide less liability protection than Federal law. There is 
an argument that Congress intended to go even further, preempting not only less 
protective state statutes but all state good Samaritan laws. Although we acknowl-
edge that some parts of the legislative history could be read to support this argu-
ment, we find insufficient evidence that Congress intended to preempt the field. 
‘‘Field preemption’’ does not seem necessary to achieve the Congressional goals un-
derlying the Act. The Act should have the desired effect of encouraging food dona-
tion as long as it assures potential donors that they will not incur liability for con-
duct above a certain national level of culpability. The existence of state standards 
that provide even greater protection from liability should not deter food donation; 
indeed, they may further promote it. Furthermore, as noted above, the Supreme 
Court is reluctant to construe preemption broadly in areas traditionally regulated 
by the states.5 For these reasons, we decline to interpret the Act to preempt all 
state good Samaritan statutes. Rather, we construe the Act to preempt only those 
state good Samaritan statutes that furnish less liability protection than Federal law. 
DAWN E. JOHNSEN, 
Acting Assistant Attorney General, Office of Legal Counsel.

The CHAIRMAN. I will now recognize our Ranking Member, Mr. 
Peterson, for any opening remarks that he may have. 

OPENING STATEMENT OF HON. COLLIN C. PETERSON, A 
REPRESENTATIVE IN CONGRESS FROM MINNESOTA 

Mr. PETERSON. Thank you, Mr. Chairman. And welcome to to-
day’s witnesses. And, Congresswoman Pingree, I appreciate your 
leadership on this issue. Welcome to the Committee. 

I am probably not the only one who finds the terms sell by and 
best by confusing. This confusion leads to a lot of food waste that 
we see in this country, and I am glad that we are looking at this 
issue today. 
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American consumers are increasingly less connected to the farm 
and to where food comes from. And a lot of people no longer view 
food as valuable. When I was growing up, my mom used every part 
of the animal, but that is no longer the case, and food waste has 
increased. 

Producers have done such a good job of creating an abundant 
food supply that a lot of folks don’t think twice about tossing out 
food that may not look perfect, or has surpassed a best by or sell 
by date stamped on the box, whatever that means. This is a chal-
lenge, but I also think it presents a great opportunity for produc-
tion agriculture. While many have no problem throwing food away, 
many Americans are still struggling to feed their families. 

There is a role for farmers and ranchers to play in this, and they 
can and should step up to the plate and help meet these needs. 

Again, I am happy that we are beginning to explore this issue, 
and look forward to a constructive conversation. This is an area 
that we can work across party lines and forge a diverse coalition 
to tackle food waste in this country. I look forward to the testi-
mony. And I yield back. 

The CHAIRMAN. I thank the gentleman. 
The chair would request that other Members submit their open-

ing statements for the record so that our witnesses may begin their 
testimony, and to ensure there is ample time for questions. 

I would like to welcome our first panel to the witness table. The 
Honorable Chellie Pingree, Congresswoman from the great State of 
Maine. Ms. Pingree, you can begin when you are ready. 

STATEMENT OF HON. CHELLIE PINGREE, A REPRESENTATIVE 
IN CONGRESS FROM MAINE 

Ms. PINGREE. Well, thank you very much, Chairman Conaway, 
and Ranking Member Peterson. I really appreciate that you are 
holding this hearing today and giving me the opportunity to say a 
few words about it. And I particularly appreciate that you remem-
bered to call it the great State of Maine. 

Obviously, this is an issue that people have been increasingly 
concerned about. And I have been very grateful to have a chance 
to work on it, and as all of you said, work across the aisle and with 
a whole diverse group of interests that are concerned about the fact 
that 40 percent of the food, as you mentioned, is wasted in this 
country. Particularly people on the Agriculture Committee know 
how much work goes into growing food, how much water is lost in 
the process of growing food, how long it has to be transported 
around the country, and just that gives you a sense of how much 
we are wasting, besides the food, in terms of energy and other re-
sources in doing this. 

The other big concern is that we do have 50 million people in this 
country going hungry. And when there is confusion around date la-
beling or how food can be disposed of, with the good Samaritan 
laws that we have talked about, it just makes it that much more 
difficult for restaurants and retail stores to find out how to make 
sure that uneaten food and beyond-the-label food gets to those food 
banks and to those people in need. So that is part of what we are 
proposing to look at in the bill that we submitted called the Food 
Recovery Act. 
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It is wonderful to see that the USDA and the EPA together have 
announced a food waste reduction goal. They did that last year. 
And their goal is to reduce food waste by 50 percent by the year 
2030. So I have an ambitious goal, but also showing that there are 
great opportunities there. 

I am fortunate enough to serve on the Agricultural Appropria-
tions Subcommittee, so we have been looking for ways to work with 
them on funding areas that could make a difference in solving this 
problem, and also work on some of the same things with the FDA. 

There is certainly no single way to go about solving this problem, 
and I know as you dig deeper into it today and you hear from the 
wonderful panel that you have chosen, you will start to hear that 
it is something we have to face on all fronts; from helping con-
sumers to understand differently, giving opportunities to farmers 
who want to make sure food gets into the right hands, and helping 
retailers in particular and restaurant owners to reduce that waste, 
or to make sure it goes to the places that we want. 

In my own state, we have a supermarket chain that is also com-
mitted to zero food waste, which means making sure everything 
gets sold in the store that possibly can, even if some of it looks a 
little ugly or misshapen, then making sure it gets to food banks 
and places where people are in need, and finally making sure that 
food that can’t go anywhere else, either goes to a composting facil-
ity or an anaerobic digester, because that is another big issue here 
is most food waste ends up in municipal landfills. And for those of 
you who have served on municipal government, you know that is 
one of the increasing costs. It also produces methane gas which is 
much more toxic than many of the other gases that we already 
worry about. Whereas, if it is converted to compost or anaerobic di-
gestion, we are either left with wonderful looking soil, or we are 
producing energy with that food waste. 

Making sure that there are Federal funds available to munici-
palities who want to do that is another part of this, and something 
that can certainly be dealt with in a variety of committees. 

Just in closing, I want to mention the one thing that Ranking 
Member Peterson and I were just talking about, and I am sure all 
of you on the Committee, and most of us have experienced this 
problem, perhaps in your own household, where you look at a pack-
age, it has a label on it, and think, okay, well, this is probably still 
good, we should eat it. Yet someone else in your household looks 
at it and says, ‘‘Oh, no, no, look at that date, we have to throw it 
away.’’ We actually submitted a bill last week with Senator 
Blumenthal about date labeling to try to bring some sensibility into 
this. And because we hear so much about the domestic disagree-
ments that go on, we thought we should call this the Domestic 
Harmony Bill, to reduce some of those issues that people face. But 
basically, manufacturers have joined us, we were endorsed in that 
bill by Campbell Soup and Nestlé, and a variety of other companies 
have already come forward because they find it confusing too. 

Basically, those labels, for the most part, don’t have a uniform 
or scientific basis. They may represent something to that individual 
company, but it really doesn’t mean you can’t eat that food. So our 
idea is to ask the USDA and the FDA to work together to create 
a label, one that says expires on, for those foods that really do have 
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a safety issue, and you should know when it is too late to eat it. 
And the other one would just say best if used by. So that tells you 
that that bag of crackers will be best if you eat it by a certain date, 
but nothing is going to happen to you if you eat it a month later, 
or maybe even the next season when you return to your summer 
cabin, or you find it in a box that you never unpacked. Chances 
are, that is going to be perfectly good food. So we would like to 
bring some sensibility to that. It would be great for manufacturers, 
it would take some of the stigma out of how that food gets donated. 
And, in fact, there are 20 states around the country that prohibit 
food donations if that date has passed. And if you think about it, 
we are keeping 20 states away from giving that food to people in 
need, and it is a completely arbitrary date. 

So it seems like that is one of the ones that would be extremely 
cost-effective. It would create much less waste, something that 
most of us agree on, and you will find most of the manufacturers 
and others agree on it as well. 

So thank you very much for giving me a moment to open this up 
today. Thank you for taking on this topic. I look forward to working 
with you in any way I can. And thank you for giving me a little 
bit of nostalgia to return to the Committee which I served on in 
my early days. I truly enjoyed working with all of you and being 
in this room. 

[The prepared statement of Ms. Pingree follows:]

PREPARED STATEMENT OF HON. CHELLIE PINGREE, A REPRESENTATIVE IN CONGRESS 
FROM MAINE 

I would like to thank Chairman Conaway, Ranking Member Peterson, and Mem-
bers of the House Committee on Agriculture for holding a hearing on food waste and 
for inviting me to speak today. As a former Member of the Committee, I am excited 
to kick off this food waste hearing and discuss why food waste is such a pressing 
issue. 

On one hand, this is a problem that has been getting worse and worse, but has 
gone largely unnoticed. When I tell people that 40 percent of the food that is pro-
duced in this country is wasted, they are usually shocked. As Members of this Com-
mittee, you are all aware of the incredible amount of resources and hard work that 
food production requires. I think you’ll agree it’s unconscionable that so much food 
ends up in landfills. 

But on the other hand, it’s a problem that we’ve known about at some level for 
a long time. Doesn’t everyone remember your grandmother telling you to clean your 
plate, and to not waste food? 

When good food goes to waste on the farm, it means the resources used to grow 
that food—fuel, labor and water—are also wasted. When food goes to waste in a 
local restaurant, it means less revenue for the owner. And wherever and whenever 
food is wasted, it means less food for the 50 million Americans that are food-inse-
cure. 

Recognizing the extent of this problem, USDA and EPA announced the first food 
waste reduction goal last year—a 50 percent reduction by 2030. As a Member of the 
Agricultural Appropriations Subcommittee, I asked USDA and EPA leadership a lot 
of questions about food waste during appropriations hearings this year to see what 
they already have the authority to do. I look forward to continuing to work with 
these Federal agencies, as well as the Food and Drug Administration, to support 
a range of food waste reduction efforts. 

There is no single solution to the problem of food waste. And not all of the solu-
tions will be simple or easy. But many—if not most—of the solutions are common-
sense proposals that should be things we can all agree on. 

Take date labeling, for example. I bet most of you have gotten into an argument 
with someone at home about whether or not you should throw away some food be-
cause the date on the label has passed. It’s pretty common. I think it must happen 
in almost every household in America. 
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And mostly those arguments come about because date labeling is confusing and 
inconsistent. I introduced a bill last week that has a pretty simple proposal: create 
two labels—one that says ‘‘expires on’’ for food that really is unsafe to eat after a 
certain date, and another that says ‘‘best if used by’’ for everything else. The bill 
would also make sure that no states or local health departments could ban the do-
nation of perfectly good food, just because the date on the label has passed. This 
is just one way we can make sure food gets to those who need it most. 

Today you will hear from an impressive group of witnesses. As I was getting 
ready to introduce a comprehensive food waste bill last year, and a food date label-
ing bill last week, I have relied heavily on the experts you are about to hear from. 
They have done the research and collected the data to illustrate the extent of food 
waste in America, and they have excellent proposals on the best ways to address 
these problems. 

Tackling the costly problem of food waste is something that we really can work 
together on. I am thrilled about the momentum around food waste, both from the 
private-sector and now here on Capitol Hill. I want to again thank the Committee 
for helping to start this conversation.

The CHAIRMAN. Well, thank you, ma’am, for being here. I appre-
ciate your comments this morning, and for your leadership and get-
ting this initiative started. And we will look forward to pitching in 
with you, maybe we shouldn’t say pitching in, but nevertheless, 
helping with reduction of food waste. So thank you for——

Ms. PINGREE. Be careful about that baseball stuff. 
The CHAIRMAN. I got you. 
We will now transition to our second panel. Chellie, thank you 

very much for being with us today. I appreciate it. 
I would like to welcome our second panel of witnesses to the 

table. We have Ms. Dana Gunders, Senior Scientist, Food and Agri-
culture Program, Natural Resources Defense Council, San Fran-
cisco, California. We have Mr. Jesse Fink who is the Managing Di-
rector of Mission Point in Norwalk, Connecticut. We have Mr. John 
Oxford, President and CEO, L&M Companies, Raleigh, North Caro-
lina. We have Ms. Meghan Stasz, Senior Director, Sustainability, 
Grocery Manufacturers Association here in Washington, D.C. Ms. 
Diana Aviv, CEO, Feeding America, Chicago, Illinois. And Ms. 
Emily Broad Leib, the Director, Food Law Policy Clinic, Harvard 
Law School, Jamaica Plain, Massachusetts. 

Everybody found their seats? 
All right, Ms. Gunders, if you will begin when you are ready, 

ma’am. 

STATEMENT OF DANA GUNDERS, SENIOR SCIENTIST, FOOD 
AND AGRICULTURE PROGRAM, NATURAL RESOURCES
DEFENSE COUNCIL, SAN FRANCISCO, CA 

Ms. GUNDERS. Well thank you very much, Chairman Conaway, 
Ranking Member Peterson, and Members of the Committee, thank 
you for inviting me to testify today, and being willing to explore 
this issue. 

My name is Dana Gunders. I am a senior scientist at the Natural 
Resources Defense Council. I am also the author of a widely cited 
report on food waste, and a book called the Waste Free Kitchen 
Handbook, which is a consumer guide to wasting less food. 

So imagine walking out of the grocery store with five bags of gro-
ceries, dropping two in the parking lot, and not bothering to pick 
them up. It seems crazy, but that is essentially what we are doing 
today across the country where we are wasting 40 percent of all of 
our food. We are leaving entire fields unharvested, and eliminating 
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produce solely for its looks. We are serving massive portions, 
throwing out food just because it has passed its sell-by date, and 
eating out instead of what is in our fridge. 

Now imagine a farm that covers 3⁄4 of the State of California, and 
uses as much water as California, Ohio, and Texas combined. 
When you harvest that farm, it is enough food to fill a tractor trail-
er every 20 seconds, and then it drives all over the country, except 
instead of going to people to eat it, it goes straight to the landfill. 
That is essentially what we are doing today. In fact, food is the 
number one product entering our landfills today. 

This is expensive. All told, America spends up to $218 billion, or 
1.3 percent of GDP, each year on wasted food. Beyond money, we 
are wasting nutrition. More than 1,250 calories per capita every 
day. That is three times the caloric requirements of the entire food-
insecure population of the country. 

And we have not always been so wasteful. In the U.S., we waste 
50 percent more food per capita than we did in the 1970s. This 
means that there was once a time when we wasted far less, and, 
therefore, it gives me hope that we could get there again. 

Wasting less food is to the food sector as energy efficiency is to 
the energy sector. The cheapest, easiest way to meet growing de-
mand. The UN projects increased demand will lead to a 60 percent 
growth in food production by 2050, and almost 1⁄4 of that projected 
demand could be offset by addressing food waste. 

There are far too many causes of food waste to address in just 
a few short minutes, but it is important to note that wasting food 
happens to the best of us, as individuals and businesses. We have 
all had to toss moldy strawberries, or clean out that science experi-
ment in the back of our fridge. And the good news is that unlike 
many of the thorny issues that I am sure you deal with, this one 
feels solvable. No one wants to waste food, and people strangely 
love diving into this topic. I have been amazed at the energy and 
enthusiasm that people have when they come up to me and tell me 
that they found a way to use their wrinkled tomatoes in a sauce, 
or something like that. And because there are direct savings to be 
had, this enthusiasm has extended to the business and the entre-
preneurial communities as well. Even modest savings can make a 
difference. 

I was asked to give an overview of the problem, but in my last 
minute I would like to suggest at least a few solutions. I would also 
like to note that the EPA has prioritized prevention solutions and 
food donation over things like animal feed and composting. 

For solutions, first address consumer waste. From the limited in-
formation we do have, households appear to be the largest source 
of food waste. We recently launched a national media campaign 
with the Ad Council to address this, called Save the Food, with a 
goal of providing consumers both the inspiration and information 
to waste less in their homes. If the government were to embrace 
this campaign and provide additional funding, it could vastly ex-
tend the reach and the impact of the campaign. 

Second, standardized food date labels, as we have already heard. 
Because they misinterpret date labels, consumers are unknowingly 
and unnecessarily tossing perfectly good food. And other witnesses 
will address this. 

VerDate 0ct 09 2002 15:04 Aug 03, 2016 Jkt 041481 PO 00000 Frm 00015 Fmt 6633 Sfmt 6601 P:\DOCS\114-52\20309.TXT BRIAN



12

1 K.D. Hall, J. Guo, M. Dore, C.C. Chow, National Institute of Diabetes and Digestive and Kid-
ney Diseases, ‘‘The Progressive Increase of Food Waste in America and Its Environmental Im-
pact,’’ PLoS ONE 4(11): e7940, 2009. The author confirmed his estimate in communication in 
2015. USDA estimates 31%, but that includes only losses at retail and consumer levels. When 
the full supply chain is considered, the 31% number by USDA essentially corroborates the 40% 
estimate. 

2 Buzby, J., et al. ‘‘The Estimated Amount, Value, and Calories of Postharvest Food Losses 
at the Retail and Consumer Levels in the United States’’ USDA Economic Research Service Eco-
nomic Information Bulletin No. (EIB–121) 39 pp., February 2014 http://www.ers.usda.gov/pub-
lications/eib-economic-information-bulletin/eib121.aspx. 

3 ReFED, ‘‘A Roadmap to Reduce U.S. Food Waste by 20 Percent.’’ March 2016. 
www.refed.com. USDA estimates $161 billion but does not include the full supply chain and uses 
2010 food prices as opposed to 2015. 

4 Buzby, J., et al. ‘‘The Estimated Amount, Value, and Calories of Postharvest Food Losses 
at the Retail and Consumer Levels in the United States’’ USDA Economic Research Service Eco-
nomic Information Bulletin No. (EIB–121) 39 pp., February 2014 http://www.ers.usda.gov/pub-
lications/eib-economic-information-bulletin/eib121.aspx. ReFED’s analysis found it to be $1,800 
annually for a household of four. 

Third, reduce waste within Federal Government agencies. How 
much is the Federal Government spending to buy food that ulti-
mately never gets eaten? Addressing this could both reduce agency 
costs, while also incubating model solutions that others could fol-
low. 

Fourth, address data needs. Right now, there are some very basic 
questions that we can’t answer. 

And last, support the Food Recovery Act, introduced by Rep-
resentative Pingree. It tackles food waste from a variety of angles, 
and includes solutions for many of the issues discussed in my writ-
ten testimony. 

Wasting less food is something everyone can get behind, and in 
some cases, there is even money to be saved. I expect, should you 
pursue solutions to this problem, you will find there is a broad base 
of support behind you. 

Thank you. 
[The prepared statement of Ms. Gunders follows:]

PREPARED STATEMENT OF DANA GUNDERS, SENIOR SCIENTIST, FOOD AND
AGRICULTURE PROGRAM, NATURAL RESOURCES DEFENSE COUNCIL, SAN
FRANCISCO, CA 

Good morning, Chairman Conaway, Ranking Member Peterson, and Members of 
the Committee. Thank you for inviting me to testify today. My name is Dana 
Gunders, and I am a Senior Scientist at the Natural Resources Defense Council 
where I lead our work on reducing the amount of food that goes to waste across 
the country. I’m also the author of the widely-quoted report on food waste, Wasted: 
How America is Losing Up to 40 Percent of Its Food from Farm to Fork to Landfill 
as well as the Waste Free Kitchen Handbook, a consumer guide to wasting less food. 

Imagine walking out of the grocery store with five bags, dropping two in the park-
ing lot, and not bothering to pick them up. Seems crazy, but that is essentially what 
is happening across the country today—40 percent of food in the United States 
today goes uneaten.1 

We are leaving entire fields unharvested, eliminating produce solely for its cos-
metics, throwing out food just because its past or even close to its ‘‘sell-by’’ date, 
inundating restaurant patrons with massive portions, and eating out instead of 
using what’s in our fridge. 

Per capita, America wastes more than 1,250 calories every day and 35 pounds of 
food every month.2 As a country, this amounts to up to $218 billion, or 1.3% of 
GDP,3 spent each year on wasted food. For a family of four, this means at least 
$1500 spent annually on food they never eat.4 

Beyond money, we are missing an opportunity to provide sustenance and nutri-
tion—just 1⁄3 of the country’s wasted food could provide the caloric equivalent of the 
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5 A. Coleman-Jensen, et al. ‘‘Household Food Security in the United States in 2013’’ USDA 
Economic Research Service, Economic Research Report No. (ERR–173) 41 pp, September 2014. 
This source states that just over 49 million individuals are food-insecure. It would take 32% of 
total losses and waste reported in Hall, et al., to provide 2,500 kcal/day to that many people, 
which would equate to a total diet. Of course, distribution challenges would and quality of nutri-
tion are not considered in this back of envelope calculation. 

6 ReFED, ‘‘A Roadmap to Reduce U.S. Food Waste by 20 Percent.’’ March 2016. 
www.refed.com. 

7 United Nations Food and Agriculture Organization, ‘‘Food Wastage Footprint: Impacts on 
Natural Resources’’ 2013. http://www.fao.org/docrep/018/i3347e/i3347e.pdf. 

8 United Nations Food and Agriculture Organization, ‘‘World Agriculture Towards 2030/2050, 
The 2012 Revision.’’ 2012. http://www.fao.org/docrep/016/ap106e/ap106e.pdf. 

9 Lipinski, B., et al. ‘‘Reducing Food Loss and Waste’’ World Resources Institute. 2013.
http://www.wri.org/sites/default/files/reducing_food_loss_and_waste.pdf. Estimate is 22% of 
projected demand could be offset through halving the amount of food lost or wasted. 

10 K.D. Hall, J. Guo, M. Dore, C.C. Chow, National Institute of Diabetes and Digestive and 
Kidney Diseases, ‘‘The Progressive Increase of Food Waste in America and Its Environmental 
Impact,’’ PLoS ONE 4(11): e7940, 2009. 

entire diet for the 48 million food-insecure Americans, if only it could be distributed 
properly.5 

Furthermore, we are investing tremendous amounts of resources on this uneaten 
food. If all of our country’s wasted food was grown in one place, this mega-farm 
would cover roughly 80 million acres, over 3⁄4 of the state of California. Growing the 
food on this wasteful farm would consume all the water used in California, Texas, 
and Ohio combined. The farm would harvest enough food to fill a 40 ton tractor 
trailer every 20 seconds. Many of those trailers would travel thousands of miles, dis-
tributing food to be kept cold in refrigerators and grocery stores for weeks. But in-
stead of being purchased, prepared, and eaten, this perfectly good food would be 
loaded onto another line of trucks and hauled to a landfill, where it would emit a 
harmful stream of greenhouse gases as it decomposes.6 

In fact, food is the number one contributor to landfills today, more than any other 
material. 

Globally, if food waste were a country, it would use more water than any other 
country on the planet and rank third in greenhouse gas footprint after China and 
the U.S.7 In America alone, the greenhouse gas footprint is estimated to be equiva-
lent to 33 million cars annually. 

There’s a clear parallel between wasting less food and energy efficiency. Both food 
and energy are resource intensive industries that face increasing global demand as 
a result of population growth and increasing standards of living. At some point, we 
realized the easiest, cheapest way to meet growing demand for energy was to reduce 
it in the first place. We are only now starting to realize the same approach is mer-
ited for food. Without taking waste reduction into account, the United Nations Food 
and Agriculture Organization projects that food production will grow 60 percent by 
2050 in order to match projected demand.8 It’s estimated almost 1⁄4 of that projected 
demand could be offset through halving the amount of food that goes to waste.9 

We have not always been so wasteful. In the U.S., we waste 50 percent more food 
per capita than we did in the 1970s.10 This means that there was once a time when 
we wasted far less, and therefore gives me hope we could waste less today. 

To help evaluate solutions, the EPA has established a ‘‘food recovery hierarchy.’’ 
It essentially echoes the traditional ‘‘reduce, reuse, recycle’’ ethic that first and fore-
most, we should prevent waste from happening in the first place. When that’s not 
possible, we should aim to use surplus to feed those in need. After that animal feed 
is preferred, and then uses such as composting and anaerobic digestion. 
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11 D.C. Love, et al. ‘‘Wasted Seafood in the United States: From Net to Plate’’. Global Environ-
mental Change 35 (2015) 116–124. 

* The report referred to is retained in Committee file. Editor’s note: the hyperlink to 
download the full report is: https://www.nrdc.org/sites/default/files/wasted-food-IP.pdf. 

12 Claire Cummings, Bon Appetit Management Company (Compass Subsidiary), e-mail cor-
respondence, January 20, 2016.

Figure 1: EPA’s Food Recovery Hierarch

Food waste is a complex problem with losses occurring throughout the supply 
chain from ‘‘farm to fork.’’ There are far too many reasons to cover in a few short 
minutes. But I expect that over the course of the next week, as you go about your 
lives, you will notice a few yourselves. Nevertheless, I will try to give you a sense 
of a few: 

Crops are sometimes left unharvested because their appearance does not meet 
strict quality standards imposed by supermarkets, or because of damage caused by 
pests, disease, labor shortages, or weather. When market prices are too low, growers 
may leave some crops in the field if the price will not cover their costs to harvest, 
wash, sort, package and transport the product. 

In catching seafood, there is enough bycatch discarded to provide total yearly pro-
tein for 1.6 to two million people.11 

Grocery stores are in the challenging position of having to carry a vast array of 
products at every hour of the day. This high level of inventory—the cost of consumer 
convenience—inevitably leads to waste. 

At restaurants, large portions, large menus, and poor training for food handlers 
contribute to food waste. All-you-can-eat settings have a particularly egregious 
amount of waste between consumers taking too much and the challenge of donating 
excess product that’s been left out. 

Last, from the limited data we have, it appears consumers represent the largest 
portion of food waste of any segment of the supply chain. Poor food management, 
lack of kitchen knowledge, and larger portions are key contributors there. 

A detailed description of many drivers at each stage of the supply chain is in-
cluded in the report Wasted * that is being submitted with this testimony. 

Promising Examples 
The good news is, unlike many of the thorny issues I’m sure you deal with, this 

one feels solvable. No one wants to waste food. And somehow, people strangely love 
diving into this topic. I’ve been amazed at how much energy and enthusiasm people 
have for telling me about the new way they found to use up wrinkled tomatoes, or 
the effort they made to wrap up the leftovers from their office lunch. 

And because there are direct savings to be had, this enthusiasm has extended to 
the business and entrepreneurial communities as well. I know subsequent witnesses 
will cite several examples, but here are a few to consider:

• Still in its relatively early stages, a program by Compass Group called Imper-
fectly Delicious Produce has sourced almost a million pounds of off-grade prod-
uct for use in over 24 states.12 

VerDate 0ct 09 2002 15:04 Aug 03, 2016 Jkt 041481 PO 00000 Frm 00018 Fmt 6633 Sfmt 6621 P:\DOCS\114-52\20309.TXT BRIAN 11
45

20
01

.e
ps



15

13 SeaShare website, About page: https://www.seashare.org/about.
14 Andrew Shakman, CEO, LeanPath, e-mail correspondence, May 21, 2016.
15 Anna Vinogradova, Senior Manager of Sustainability, Wal-Mart, e-mail correspondence, 

March 17, 2016.
16 WRAP UK, ‘‘Household Food and Drink in the UK 2012’’ http://www.wrap.org.uk/content/

household-food-and-drink-waste-uk-2012. 
17 Parry, Andrew, ‘‘Reduction in household food & drink waste—Estimating the influence of 

WRAP and its partners.’’ 2011. 

• Founded in 1994, Alaska-based nonprofit SeaShare, redistributes bycatch and 
donations of first rate seafood to food banks. The group had donated more than 
200 million seafood servings as of 2015.13 

• LeanPath software helps cafeteria kitchen managers track waste and regularly 
sees reductions of over 50 percent in kitchen waste in the first 6 to 12 months 
of use.14 

• In 2014, Wal-Mart changed its method of addressing egg cartons with single 
broken eggs and as a result saved over 37 million eggs in the first 8 months 
after the change.15 

• In England, a 5 year public campaign from 2007–2012 to reduce food waste saw 
a 21 percent reduction in avoidable household food waste.16 While this coincided 
with the recession, they estimate about 60 percent of the reduction was due to 
the campaign itself.17 

Addressing Data Needs 
Right now, we can’t answer some basic questions around food waste because we 

simply don’t have the information. While we can infer, we don’t have concrete an-
swers to questions such as:

• How much food goes to waste on farms?
• How much food goes to waste in restaurants, particularly on people’s plates?
• What is the biggest reason people waste food in their homes?
In fact, I can’t even give you a pie chart that accurately breaks down the portions 

of food waste caused by each sector within the food industry. People have taken 
stabs at this—most notably, the ReFED report you’ll hear about later and, for por-
tions of the supply chain, the USDA—but there is no comprehensive study from 
farm to fork, and certainly not at the level of detail necessary to really highlight 
solutions. 

There is a particular dearth of data at the farm level, where only a handful of 
small studies have been conducted, none of which are comprehensive or statistically 
significant. And yet, anecdotally, those studies are finding that anywhere from one 
to 30 percent of fresh produce is not leaving the farm or packing shed. 

Other areas that are poorly understood are homes and restaurants. USDA 
conflates these two categories into one, which makes the data so broad that it is 
helpful in identifying solutions. 

You can’t manage what you don’t measure. Good data enables baselines to be set, 
measures progress, and informs where programs and projects should be directed in 
order to have greatest impact. At the business level, data can inform specific 
changes that lead to less waste. 

A key first step in addressing the issue, therefore, is to conduct further study and 
drive more data collection. Three methods to get started include:

• Direct research or target existing grant funds towards this type of research.
• Encourage measurement and reporting at the municipal levels by establishing 

a standard protocol for municipalities to follow and then aggregate municipal 
information at the Federal level. This will help identify the most appropriate 
Federal legislative solutions.

• A final method to improve data around food waste is to encourage corporate re-
porting of food waste. Establishing a culture of measurement and reporting 
among companies will facilitate benchmarking, encourage best practice, and 
allow leaders to be rewarded. 

Addressing Consumer Waste 
Engaging the public is critical because (1) much of the waste occurs in households 

and by consumers in restaurants, and addressing it will require a change in con-
sumer behavior; (2) consumer expectations drive many of the business practices that 
lead to waste, so changing those expectations could allow social license for busi-
nesses to change those practices; and (3) engaging the public can also channel indi-
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18 Food Marketing Institute, ‘‘U.S. Grocery Shoppers Trends 2014’’, p. 135. 

viduals to impact change through their work or other spheres of influence, be they 
restaurant workers or college educators. 

The Ad Council and NRDC recently launched the Save the Food national public 
service campaign with a TV spot, out of home materials (billboards, bus shelters, 
etc.), printing, digital, and a website. However, additional funds could extend the 
reach of the campaign significantly—to children, to those who speak other lan-
guages, and to those who suffer from food insecurity, to name just a few examples. 
Providing this funding would truly catalyze a shift in the cultural paradigm around 
food waste. As noted above, a similar campaign in the UK saw avoidable household 
food waste reduced by 21% in just 5 years. 

Educating children is another critical step in creating an engaged public. This can 
be done through cafeteria programs, curriculum materials, and farm-to-school and 
school garden programs. In addition, teaching basic cooking skills in schools (K–12 
and university) would provide the critical kitchen skills necessary for wasting less 
food in one’s home. 

Standardizing food date labels is another opportunity to address consumer house-
hold waste. 

Standardizing Food Date Labels 
Up to 86 percent of consumers at least occasionally discard food prematurely be-

cause they misinterpret dates to mean the food is unsafe to eat.18 This confusion 
extends to businesses who also wind up discarding perfectly edible food. Refining 
and standardizing the system of date labeling on food offers one of the most concrete 
steps to quickly reducing the amount of edible food being thrown out both in house-
holds and businesses. 

The recent Food Date Labeling Act introduced by Rep. Chellie Pingree (H.R. 5298) 
does just this. It establishes a nationwide standard for two types of dates—one to 
indicate the date relates to a product’s quality and the other to indicate consuming 
food after the date may create a risk related to people’s safety. Standard phrases 
and definitions should be established for both. Once created, sale of products after 
the quality date should be allowed without repercussion. 

After this new system is established, a widespread consumer campaign should be 
conducted to educate consumers on the new standardized system/meaning. 

Reducing Farm Losses 
For fruits and vegetables, farms merit particular attention because they represent 

a significant portion of food losses and also an opportunity to provide more healthy 
food. A key step in this is supporting transportation and value-added processing of 
imperfect produce, surplus No. 1 product, and byproducts. This can be done through 
grant set asides, financing, or Federal loan guarantees for equipment. 

Encourage Innovation 
Encouraging creativity in the entrepreneurial space could add a suite of new solu-

tions to reducing food waste. As this is a relatively new area of focus for the food 
sector, the timing is opportune. There is now a wonderful amount of energy and ex-
citement to improve upon the current situation. Creating set asides for projects that 
target food waste reduction in current grant programs, such as USDA’s Conserva-
tion Innovation Grants or Specialty Crop Block Grants, could help identify new, 
scalable solutions for the issue. Furthermore, technical assistance and low interest 
financing could help solutions scale. 

Encouraging Diversion of Food Scraps 
Directing food scraps to composting, anaerobic digestion, and other organics recy-

cling options creates a number of environmental benefits, including reducing the 
amount of methane-generating material in landfills, while offering opportunities to 
create useful soil amendments, recycle nutrients, and extract energy. In addition to 
driving composting and other organics recycling, policies that disincentivize organics 
from going to landfills and incineration help drive prevention, partially because they 
increase awareness of just how much is being thrown out. 

Massachusetts, Connecticut, Vermont, Rhode Island, and California currently 
have some level of ban or restriction on food scraps in landfills or incinerators. Pro-
viding infrastructure financing for composting and anaerobic digestion only to states 
with these types of restrictions or bans would encourage other states to follow suit, 
while also funding the infrastructure critical to making these bans work. 
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In Conclusion 
Reducing food waste may feel complicated because it touches every part of the 

food system. However, there are a number of clear steps that can be taken imme-
diately to make a real dent. 

The Food Recovery Act introduced by Rep. Chellie Pingree (H.R. 4184) tackles 
food waste from a variety of angles and includes solutions for many of the issues 
discussed above. I urge you to consider that legislation as your discussions move for-
ward. 

Wasting less food is something everyone can get behind. No one wants to see good 
food going to waste and, in some cases, there is even money to be saved. I expect 
should you pursue solutions to this problem, you’ll find there is a broad base of sup-
port behind you. Furthermore, every bit saved helps, so even some action can be 
considered successful. 

Thank you for the opportunity to discuss this issue with you today.

The CHAIRMAN. Thank you, Ms. Gunders. 
Mr. Fink, 5 minutes. 

STATEMENT OF JESSE M. FINK, MANAGING DIRECTOR, 
MISSIONPOINT PARTNERS LLC, NORWALK, CT; ON BEHALF OF 
REFED: RETHINK FOOD WASTE THROUGH ECONOMICS AND 
DATA 

Mr. FINK. Thank you, Chairman Conaway, Ranking Member 
Peterson, and the entire House Agriculture Committee, for the op-
portunity to testify today. I am honored. 

My name is Jesse Fink, and I am here as a representative of the 
ReFED multi-stakeholder food waste initiative. I would like to 
dedicate my testimony to my wife, Betsy Fink, a farmer, like many 
Members of Congress who have committed their lives to growing 
food. I also would like to dedicate the testimony to the 50 million 
Americans who struggle with hunger. In a resource-endowed coun-
try like ours, we should be able to conquer hunger, conserve fresh 
water, and create new jobs through the new food waste innovation. 

My journey to become a food waste evangelist has been long, and 
shaped by my career as an entrepreneur, a farmer, an investor, 
and a philanthropist. Twenty years ago, I helped co-found 
Priceline.com, a business model innovation powered by the Inter-
net, linking perishable airline seats with consumers looking for 
cheaper tickets. 

For the past decade, Betsy and I have learned firsthand how 
challenging and rewarding it is to be a farmer. Similar to Priceline, 
we see valuable perishable products going to waste. 

Two years ago, we asked the team at Mission Point Partners to 
develop a strategy to address the food waste issue systematically, 
focusing on the most cost-effective and scalable solutions. The huge 
gap in data needed for solution identification was apparent. What 
resulted was the creation of ReFED, a nonprofit initiative that re-
cently released a Roadmap to Reduce U.S. Food Waste by 20%, in 
conjunction with Deloitte Consulting and RRS. ReFED built an ad-
visory council of over 30 leading organizations committed to solving 
food waste. This includes farmers, manufacturers, retailers, waste 
haulers, foundations, nonprofits, and government leaders, many 
who are represented here today. 

Addressing food waste can help solve three of our nation’s largest 
problems. First and foremost is hunger. Our research found that 
solutions feasible today could nearly double the amount of food do-
nated from businesses to hunger relief organizations. Second is eco-
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nomic development. Reducing food waste boosts the economy, with 
a conservative estimate of 15,000 jobs created from innovation. In 
addition, solutions available today can create $100 billion of net 
economic value over the next decade. This includes $6 billion in an-
nual savings for consumers, $2 billion in annual potential profit for 
businesses, and a reduced burden on taxpayers, including lower 
municipal disposal costs. Much of this economic development will 
go towards food recovery, composting, and anaerobic digestion in-
frastructure. Last, is the environment. Commonsense food waste 
solutions will conserve up to 1.5 percent of our country’s fresh 
water, and this is lost on farms. In addition, reducing food waste 
will decrease methane emissions from landfills, and increase the 
health of our soils through composting. 

Four crosscutting actions are needed to quickly cut 20 percent of 
waste, and put the U.S. on track to achieve the broader USDA/EPA 
goal of a 50 percent food waste reduction by 2030. 

First, education. For consumers and for employees of food busi-
nesses. Second, innovation. ReFED has an innovation database of 
over 200 companies. Incubators, accelerators, and large companies 
are supporting entrepreneurs. There is also an opportunity for gov-
ernment mechanisms to support their ingenuity. 

Right here in Washington, D.C., companies like Misfit Juicery, 
Fruitcycle, and Hungry Harvest are examples of startups that uti-
lize produce that would typically go to waste. 

Next is financing. The ReFED Roadmap highlights that we need 
the full spectrum of capital, including philanthropic grants, govern-
ment incentives, and private investment to accelerate the transi-
tion to a low-waste economy. Financing innovation is required to 
galvanize the $18 billion needed to achieve a 20 percent reduction 
in food waste nationwide. There are opportunities to explore public-
private partnerships, innovative impact investing to support com-
panies expanding local energy infrastructure or composting facili-
ties, and government funding for research into early-stage tech-
nologies. 

Last, is policy. Food waste is a complex issue, but three Federal 
policy priorities stand out as highly impactful and achievable 
today. First, make it easier for food businesses to donate food for 
the hungry. Second, standardize date labeling through legislation 
or voluntary industry action. And finally, strengthen incentives and 
procurement for food waste solutions at the local level, such as tax 
incentives for composting and anaerobic digestion. 

I would like to close by emphasizing that there is a huge momen-
tum and growing awareness around the issue of food waste. The 
time is now for our country to embrace this solvable problem, and 
by working together, turn it into an opportunity. We can take steps 
to alleviate hunger, boost our economy, and preserve our great nat-
ural resources. 

I thank you for the opportunity to testify, and I look forward to 
your questions. 

[The prepared statement of Mr. Fink follows:]
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PREPARED STATEMENT OF JESSE M. FINK, MANAGING DIRECTOR, MISSIONPOINT 
PARTNERS LLC, NORWALK, CT; ON BEHALF OF REFED: RETHINK FOOD WASTE 
THROUGH ECONOMICS AND DATA 

Thank you Chairman Conaway, Ranking Member Peterson, and the entire House 
Agriculture Committee for the opportunity to testify today, I am honored. 

My name is Jesse Fink, and I am here as a representative of the ReFED multi-
stakeholder food waste initiative. I would like to dedicate my testimony to my wife 
Betsy Fink, a farmer like many Members of Congress who have committed their 
lives to growing food. I also would like to dedicate this testimony to the 50 million 
Americans who struggle with hunger. In a resource endowed country like ours, we 
should be able to conquer hunger, conserve fresh water, and create new jobs 
through food waste innovation. 

My journey to become a food waste evangelist has been long, and shaped by my 
career as an entrepreneur, a farmer, an investor, and a philanthropist. Twenty 
years ago I helped co-found Priceline.com, a business model innovation powered by 
the Internet linking perishable airline seats with consumers looking for cheaper 
tickets. 

For the past decade, Betsy and I have learned first-hand how challenging and re-
warding it is to be a farmer. Similar to Priceline, we see valuable, perishable prod-
ucts going to waste. Two years ago we asked the team at MissionPoint Partners to 
develop a strategy to address the food waste issue systematically, focusing on the 
most cost effective and scalable solutions. The huge gap in data needed for solution 
identification was apparent. 

What resulted was the creation of ReFED, a nonprofit initiative that recently re-
leased a Roadmap to Reduce U.S. Food Waste by 20% in conjunction with Deloitte 
Consulting and RRS. ReFED built an advisory council of over 30 leading organiza-
tions committed to solving food waste. This includes farmers, manufacturers, retail-
ers, waste haulers, foundations, nonprofits, and government leaders. 

Addressing food waste can help solve three of our nation’s largest problems.
• First, and foremost, is Hunger—Our research found that solutions feasible 

today could nearly double the amount of food donated from businesses to hun-
ger relief organizations.

• Second is Economic Development—Reducing food waste boosts the economy, 
with a conservative estimate of over 15,000 jobs created from innovation. In ad-
dition, solutions available today can create $100 billion of net economic value 
over the next decade. This includes $6 billion in annual savings for consumers, 
$2 billion in increased annual profit potential for businesses, and a reduced bur-
den on taxpayers, including lower municipal disposal costs. Much of this eco-
nomic development will go towards food recovery, composting, and anaerobic di-
gestion infrastructure.

• Last is the Environment—Commonsense food waste solutions will conserve up 
to 1.5% of our country’s freshwater use, or 1.6 trillion gallons per year currently 
lost on farms. In addition, reducing food waste will decrease methane emissions 
from landfills and increase the health of our soils through composting.

Four crosscutting actions are needed to quickly cut 20% of waste and put the U.S. 
on track to achieve the broader USDA/EPA goal of a 50% food waste reduction by 
2030.

• First, Education for consumers, and employees of food businesses.
• Second, Innovation—ReFED has an innovation database of over 200 compa-

nies. Incubators, accelerators and large companies are supporting entre-
preneurs. There is also an opportunity for government mechanisms to support 
their ingenuity. Right here in Washington, D.C., companies like Misfit Juicery, 
Fruitcycle, and Hungry Harvest are examples of start-ups that utilize produce 
that would typically go to waste.

• Next is, Financing—The ReFED Roadmap highlights that we need the full 
spectrum of capital, including philanthropic grants, government incentives, and 
private investment to accelerate the transition to a low waste economy. Financ-
ing innovation is required to galvanize the $18 billion needed to achieve a 20% 
reduction in food waste nationwide. There are opportunities to explore public-
private partnerships; innovative impact investing to support companies expand-
ing local energy infrastructure or composting facilities; and government funding 
for research into early stage technologies.

• Last is, Policy—Food waste is a complex issue, but three Federal policy prior-
ities stand out as highly impactful and achievable today. First, make it easier 
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* The report referred to is retained in Committee file. Editor’s note: the hyperlink to 
download the full report is: https://www.refed.com/downloads/ReFED_Report_2016.pdf. 

for food businesses to donate food for the hungry. Second, standardize date la-
beling through legislation or voluntary industry action. Finally, strengthen in-
centives and procurement for food waste solutions at the local level, such as tax 
incentives for composting and anaerobic digestion projects to accelerate eco-
nomic growth.

I would like to close by emphasizing that there is huge momentum and growing 
awareness around the issue of food waste. The time is now for our country to em-
brace this solvable problem and, by working together, turn it into an opportunity. 
We can take steps to alleviate hunger, boost our economy and preserve our great 
natural resources. 

Thank you for the opportunity to testify. I look forward to your questions. 

ATTACHMENT 1. 

A Roadmap to Reduce U.S. Food Waste by 20 Percent *
ReFED: Rethink Food Waste Through Economics and Data, http://

www.refed.com/. 

ATTACHMENT 2

A Roadmap to Reduce U.S. Food Waste by 20 Percent—Executive Summary 
2016
Foreword 
The Journey Starts Now 

By 2050, it is estimated that the Earth’s population will top nine billion. This 
growing population will undeniably stress our food systems, natural resources, and 
ecosystems. But consider this: Currently, we waste up to 40% of our food globally. 
In the United States, this equals roughly 400 pounds annually for every American. 
Meanwhile, one in seven Americans are food-insecure.

We are grateful to everyone who contributed to the creation of ReFED 
and this Roadmap, especially our philanthropic co-funders and Advisory 
Council members. We would also like to strongly acknowledge the pioneers 
in food waste reduction who have dedicated time and great passion to this 
issue. Many have worked for years at the grassroots, national, and inter-
national levels to pave the way for this effort. And we’d like to thank you, 
the reader, for engaging in this issue. Together, with the steps laid out in 
this report, we can cut food waste by 20% with actions that are feasible 
today, which will set us on the path to meet the U.S. Government’s target 
of a 50% reduction in food waste by 2030.

These stunning facts—partnered with seeing waste occur firsthand through our 
work with our operating farm and the restaurants and grocery stores it services—
really brought this issue home for us. This prompted us as philanthropists and a 
family concerned about healthy communities and ecological sustainability to ask our 
team to explore the topic of wasted food. 

Through our family foundation, we have been focused on solving large-scale envi-
ronmental issues with market-based solutions since 2001. We started by looking at 
how funding solutions to climate change, both through grants and impact invest-
ments, can play an important role in transitioning our society to a low-carbon econ-
omy. 

Over the past 15 years, we’ve seen how climate change and resource utilization 
are closely linked, and food is one of the most important resources in that equation. 
This puts food waste squarely at the center of many global challenges. Reducing 
food waste would have a game-changing impact on natural resources depletion and 
degradation, food insecurity, national security, and climate change. As one of the 
largest economies and agricultural producers in the world, we believe the United 
States has a major role to play in setting an example and contributing to significant 
food waste reduction. 

Last year, we approached like-minded philanthropists to join us in launching 
ReFED: ‘‘Rethinking Food Waste through Economics and Data: A Roadmap to Re-
duce Food Waste’’ to map a path for action and solutions. We knew from the start 
that a multi-stakeholder approach was needed so we invited leading food businesses, 
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environmental and hunger organizations, investors, policymakers, and innovators to 
join the effort. 

The economic analysis and research we undertook revealed exciting news: Food 
waste is a solvable problem. But four priority actions are needed to reach significant 
reductions. First, we must galvanize hundreds of millions of dollars of new catalytic 
funding. Second, policymakers must make pragmatic changes to tax incentives, 
safety regulations, and permitting procedures to support healthy market solutions. 
Third, America must unleash its spirit of innovation to develop new technology and 
business-model innovations. Finally, a sweeping education and awareness cam-
paign is needed to change behavior both among consumers and employees of food 
businesses. 

This Roadmap report is a guide and a call to action for us to work together to 
solve this problem. Businesses can save money for themselves and their customers. 
Policymakers can unleash a new wave of local job creation. Foundations can take 
a major step in addressing environmental issues and hunger. And innovators across 
all sectors can launch new products, services, and business models. There will be 
no losers, only winners, as food finds its way to its highest and best use. 

The Roadmap is just the beginning. In order to succeed, we need to crowdsource 
even more information and solutions. ReFED has welcomed input at every stage 
and encourages input now. After reading the Roadmap, we encourage you to visit 
refed.com, dig deeper into our analysis, and send us your ideas and feedback. 

This is a defining moment for us all. Let’s start the journey now. 
Thank you,

BETSY and JESSE FINK,
Trustees, 
The Fink Family Foundation. 

About the Roadmap
The magnitude of the food waste problem is difficult to comprehend. The U.S. 

spends $218 billion a year—1.3% of GDP—growing, processing, transporting, and 
disposing of food that is never eaten. The causes of food waste are diverse, ranging 
from crops that never get harvested, to food left on overfilled plates, to near-expired 
milk and stale bread. 

ReFED is a coalition of over 30 business, nonprofit, foundation, and government 
leaders committed to building a different future, where food waste prevention, recov-
ery, and recycling are recognized as an untapped opportunity to create jobs, allevi-
ate hunger, and protect the environment—all while stimulating a new multi-billion 
dollar market opportunity. ReFED developed A Roadmap to Reduce U.S. Food Waste 
as a data-driven guide to collectively take action to reduce food waste at scale na-
tionwide. 

Key Benefits 
The Roadmap outlines an actionable path to cutting U.S. food waste by 

over 20%–13 million tons annually—while generating $100 billion of eco-
nomic value over the next decade and creating 15,000 new jobs. The Road-
map is projected to generate the following benefits:
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* Jobs and environmental benefits not included in $100B calculation. Jobs 
created is a total number, not annual new jobs. Investment and Economic 
Value were calculated over a decade. 

Call to Action 
These benefits are achievable, feasible, and realistic today, but they will not be 

achieved without a concerted effort. Stakeholders must commit to four levers of ac-
tion: new financing to scale proven solutions, commonsense policy change, adoption 
of emerging innovations, and consumer and employee education. 

Overall the Roadmap will require nearly $18 billion of new investment over a dec-
ade, amounting to less than 1⁄10 of a penny for every pound of food waste diverted 
from landfill. To unlock this financing, $100 to $200 million of catalytic financing 
is needed annually to overcome bottlenecks through flexible grants, impact invest-
ments, and low-cost project finance. 

The Roadmap shows how we can take steps today to cut food waste by 20%, put-
ting the U.S. on a path to achieve the broader national target of a 50% reduction 
by 2030. 

Key Stakeholder Actions 
Reaching the goals outlined in the Roadmap will require a collaborative effort 

from organizations throughout the food value chain.

Farmers: Seek to reduce the 10 million tons of unharvested food lost each 
year by developing secondary markets for Imperfect Produce and further 
leveraging Value-Added Processing.

Manufacturers: Reduce inefficiencies in manufacturing processes while col-
laborating with retailers on Packaging Adjustments and Standardized 
Date Labeling.

Restaurants & Foodservice: Save up to $1.6 billion in food purchasing 
costs by further adopting Waste Tracking & Analytics across all facilities, 
incorporating Imperfect Produce into menus, and integrating Smaller Plates 
and Trayless Dining in all-you-can-eat facilities.

Grocery Retailers: Market discounted Imperfect Produce, continue to 
adopt Improved Inventory Management systems and Spoilage Preven-
tion Packaging, and collaborate to Standardize Date Labeling to benefit 
consumers.
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Federal Government: Create jobs and alleviate hunger by retaining and ex-
panding food Donation Tax Incentives, and consider national Standard-
ized Date Labeling legislation.

State And Local Government: Continue to support landfill or commercial 
food waste bans, reduce permitting barriers for Centralized Compost and 
Anaerobic Digestion (AD), and implement consistent rules for Standard-
ized Donation Regulation across states.

Foundations & Nonprofits: Support major Consumer Education Cam-
paigns, build multi-stakeholder efforts for Standardized Date Labeling 
and employee education on best practices, and fund food donation and recy-
cling infrastructure.

Investors: Provide dedicated funds that offer flexible project finance for Cen-
tralized Compost and AD facilities, as well as early stage and growth eq-
uity to scale emerging innovations. 

Food Waste Overview 
Food waste occurs throughout the supply chain. Upstream, waste begins at farms 

and food manufacturing businesses, where it is typically left in fields to be tilled 
over or converted into animal feed. 

Yet over 80% of waste occurs downstream within consumer-facing businesses—
grocery stores, restaurants, and institutional foodservice—and homes, where current 
recovery and recycling rates are estimated to be only 10%. 

Of the $218 billion spent each year on food that is never eaten, roughly 2⁄3 is 
spent by consumers. This is due to high volumes of uneaten food, the high cost to 
purchase food at retail, and the high value of meat—a popular family purchase 
item. Almost 4⁄5 of food waste stems from perishables, primarily fruits and vegeta-
bles, because they are inexpensive and quickly go bad.

Key Definition

Food Waste—Any food that is grown and produced for human consumption but ulti-
mately is not eaten. 

Economic Analysis 
The Roadmap analysis included a four-step process: Baseline Definition, Solutions 

Evaluation, Data Analysis, and Data Validation. 

Baseline Definition 
Prior estimates of food waste in the U.S. have ranged from 35 million tons (EPA) 

to 103 million tons (FAO) per year, depending on scope and methodology. ReFED 
collected one of the broadest sets of data to date to establish a map of where food 
is wasted. 

ReFED determined that the baseline amount of U.S. food waste today is approxi-
mately 62.5 million tons annually: 52.4 million tons disposed annually in landfills 
and incinerators and 10.1 million tons of on-farm waste from unharvested crops and 
packhouses. 

Solutions Evaluation 
A wide list of food waste solutions was gathered from stakeholders and narrowed 

to 27 priority solutions that met criteria around data availability, cost-effectiveness, 
feasibility, and scalability. ReFED’s analysis follows the EPA Food Recovery Hier-
archy, which prioritizes prevention, recovery, and then recycling solutions to maxi-
mize benefits.

• Prevention keeps waste from occurring in the first place.
• Recovery uses donations from food businesses to feed the hungry.
• Recycling transforms food scraps into value-added products instead of 

landfilling.

VerDate 0ct 09 2002 15:04 Aug 03, 2016 Jkt 041481 PO 00000 Frm 00027 Fmt 6633 Sfmt 6621 P:\DOCS\114-52\20309.TXT BRIAN 11
45

20
08

.e
ps

11
45

20
09

.e
ps

11
45

20
10

.e
ps

11
45

20
11

.e
ps



24

Food Waste Solutions 

Type Category Priority Food Waste Solutions 

Prevention 1. Packaging, Product, and Portions • Standardized Date Labeling 
• Produce Specifications (Imperfect Produce) 
• Packaging Adjustments 
• Spoilage Prevention Packaging 
• Smaller Plates 
• Trayless Dining 

2. Operational and Supply Chain Efficiency • Waste Tracking & Analytics 
• Improved Inventory Management 
• Cold Chain Management 
• Manufacturing Line Optimization 
• Secondary Resellers 

3. Consumer Education • Consumer Education Campaigns

Recovery 4. Donation Policy • Donation Tax Incentives 
• Standardized Donation Regulation 
• Donation Liability Education 

5. Donation Infrastructure • Donation Matching Software 
• Donation Storage & Handling 
• Donation Transportation 
• Value-Added Processing

Recycling 6. Agricultural Products • Centralized Composting 
• Home Composting 
• Community Composting 
• Animal Feed 

7. On-site Business Processing • In-Vessel Composting 
• Commercial Greywater 

8. Energy & Digestate • Centralized Anaerobic Digestion (AD) 
• WRRF with AD 

Data Analysis 
The Roadmap includes three analyses of the 27 solutions: Marginal Food Waste 

Abatement Cost Curve, Business Profit Potential, and Non-Financial Impacts. 

Marginal Food Waste Abatement Cost Curve (‘‘Cost Curve’’) 
The Cost Curve illustrates an at-a-glance comparison of solutions based on the 

cost-effectiveness per ton of waste reduced and the scalability of the diversion poten-
tial. Cost-effectiveness is based on Economic Value—the annual aggregate financial 
benefit to society minus all investment and costs. 

Implementing the 27 solutions would deliver $10 billion of annual Economic Value 
to society. Prevention and recovery are generally magnitudes more cost-effective 
than recycling, while recycling offers significantly larger diversion potential. 

Why is this?

• Prevention and recovery typically require low up-front investment for software 
upgrades or packaging tweaks, while recycling requires higher up-front invest-
ment for large processing and logistics infrastructure.

• Prevention and recovery capture the high value of edible food, while recycling 
captures inedible food scraps, which are ten to 50 times less valuable.

• Centralized recycling projects achieve scale through large municipal programs 
that coordinate policy, collection infrastructure, and processing facilities.

• Prevention and recovery solutions are harder to scale because they require more 
customization and collaboration for each type of food business facility. 
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Marginal Food Waste Abatement Cost Curve

* Other: Community Composting, Animal Feed, In-Vessel Composting. 

Business Profit Potential 
The Roadmap estimates that $1.9 billion of annual Business Profit Potential will 

come from the revenue and cost savings of implementing 11 of the analyzed solu-
tions. 

Restaurants and foodservice facilities can achieve the largest profit opportunity, 
$1.6 billion annually. The majority of this profit comes from improved Waste 
Tracking & Analytics, reflecting the operational inefficiencies in food purchasing 
and kitchen prep. Retailers and recycling developers can capture additional profit 
by finding new markets for Imperfect Produce, integrating Spoilage Prevention 
Packaging into more products, and building out dozens of new Centralized 
Composting and AD facilities.

Restaurants and Foodservice Facilities Have The Largest Profit Oppor-
tunity—$1.6 Billion Annually. 

Annual Business Profit Potential ($M)

Non-Financial Impacts 
The Roadmap focused on four of the many additional benefits of food waste reduc-

tion: meals recovered, jobs created, greenhouse gas reductions, and water conserva-
tion.
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Meals: 1.8 billion meals can be recovered annually, doubling current dona-
tion levels of food at risk of being wasted, primarily through improved tax do-
nation incentives and standardized safe handling regulation for donated food.

Jobs: 15,000 jobs can be created primarily through processing and applying 
compost. Other job creation drivers include AD facilities as well as food dona-
tion transportation, storage, and handling.

GHGs: Nearly 18 million tons of GHG emissions may be reduced annually 
by avoiding agricultural and livestock impacts and reducing methane emis-
sions from scraps disposed in landfills. Solutions that prevent emissions asso-
ciated with meat production have the largest impact per ton.

Water: 1.6 trillion gallons of water annually may be able to be con-
served—1.5% of annual U.S. freshwater withdrawals—primarily through the 
prevention of large amounts of water needed for agriculture.

The Roadmap would also increase the amount of compost available to enrich our 
soils, with potential benefits ranging from enhanced water retention to carbon se-
questration. 
Data Validation 

Over 80 experts were interviewed, and all assumptions and methodology were re-
fined by a multi-stakeholder Advisory Council of industry leaders. Future research 
that integrates system interdependencies can enhance and refine this economic 
analysis, going forward.

Key Definition

Business Profit Potential is defined as the expected annual profits that the private 
sector can earn by investing in solutions after adjusting for initial investment required, dif-
ferentiated costs of capital, and benefits that accrue to nonbusiness stakeholders. 

Prevention 
Just as it is more cost-effective to prevent a disease than to treat it later, preven-

tion is the most cost-effective strategy to reducing food waste. Prevention solutions 
have the highest cost-effectiveness and net environmental benefit and hold the po-
tential to divert 2.6 million tons of annual waste. 

Common barriers to prevention include misalignment of costs and benefits be-
tween stakeholders, lack of consumer demand for waste-saving activities, informa-
tion gaps, and organizational silos within large food businesses. 
Key Findings 

• Prevention generally requires low levels of investment for behavior drivers such 
as packaging changes, software, and marketing.

• At retail, food is worth roughly $2.50 per pound, magnitudes higher than the 
value of food as crops on farms or scraps for disposal.

• Prevention, by avoiding unnecessary fertilizer and fuel use on farms, has twice 
the lifecycle greenhouse gas benefit per ton of food waste diverted compared to 
recycling.

The three most scalable prevention solutions are:
• Standardized Date Labeling, which will help reduce the estimated 20% of 

consumer food waste caused by confusing ‘‘sell by,’’ ‘‘best by,’’ and ‘‘use by’’ la-
bels that do little to indicate actual food safety risks.

• Consumer Education Campaigns, which will raise awareness and educate 
consumers about ways to save money and prevent waste.

• Waste Tracking & Analytics within more restaurants and commercial kitch-
ens, which can track data on wasteful practices to inform behavioral and oper-
ational changes. 

Recovery 
Most people have seen perfectly good food thrown away at a restaurant or dinner 

party and wished there was a way to get it to people in need. Food recovery cap-
tures food donations from businesses and transports it to organizations that feed the 
hungry, such as food banks and soup kitchens. The Roadmap demonstrates that 
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food recovery can double nationwide, increasing by roughly 1.8 billion meals (1.1 
million tons). 

Common barriers to food recovery include liability concerns among food busi-
nesses, fragmented food safety regulations, a lack of transportation and storage in-
frastructure capacity, and the extra financial burden associated with food donations. 
Food recovery networks differ widely by region and geography. Rural communities 
often face higher transportation costs to reach people in need, while urban commu-
nities may lack food sourcing and procurement channels from farms and food manu-
facturers. California is more likely to have surpluses of fruits and vegetables, while 
Iowa and Texas are likely to have more grains and meat available. 
Key Findings 

• The food recovery ecosystem requires three pillars to scale: (1) enabling policy 
that financially incentivizes donations from businesses while providing stand-
ardized food safety regulations, (2) education for businesses on donor liability 
protections and safe food handling practices, and (3) logistics and infrastructure 
to transport, process, and distribute excess food.

• Over 1⁄2 of the recovery opportunity requires tweaks to legislation regarding tax 
incentives for business donations and safety regulations for donated food han-
dling.

• Nearly 1⁄2 of new recovery potential comes from produce surpluses on farms and 
at packinghouses, a sector with lower levels of donations today than food retail-
ers.

The three most scalable recovery solutions are:
• Donation Tax Incentives that are sustained and expanded to cover all types 

of food businesses
• Standardized Donation Regulation that standardizes enforcement among 

local and state health departments to provide a common set of rules for large 
businesses.

• Donation Matching Software that connects individual food donors with re-
cipient organizations to reach smaller-scale and perishable food donations. 

Recycling 
Recycling offers the most scalable path to reducing food waste nationally, enabling 

9.5 million tons of annual waste diversion—nearly 3⁄4 of the total Roadmap poten-
tial. Recycling food waste through distributed or centralized processing diverts food 
scraps from landfills and transforms it into beneficial soil amendments, clean 
biogas, or animal feed. 

Municipalities have increased interest in food waste recycling due to shrinking 
landfill capacity, improving economics, and greater awareness of positive environ-
mental impacts. Many programs are driven by state and local policies, including 
landfill bans, renewable energy incentives, and direct economic incentives. Food 
waste is typically combined with other organics recycling programs such as lawn 
clippings and manure. 

A municipal recycling program depends on three elements to remain healthy: 
homes and businesses that consistently put food scraps into separate bins, haulers 
that have enough economic incentive to pick up separate loads of food scraps and 
deliver them to recycling facilities, and processing facilities that remain profitable 
through sufficient access to feedstock material, financing, and end markets. 
Key Findings 

• The Northeast, Northwest, and Midwest generally show the most potential for 
Economic Value from recycling due to high disposal fees and high compost and 
energy market prices.

• Including the non-financial job and environmental benefits of large compost and 
AD projects into municipal cost-benefit analyses will help more projects to be 
built.

• The top three levers to scale recycling are an increase in landfill disposal costs, 
efficiencies in hauling and collection through closer siting to urban centers, and 
denser routes.

• Other key bottlenecks to overcome are high up-front project costs (particularly 
for AD facilities), low pricing for biogas and compost, assurance of material sup-
ply, packaging that contaminates the waste supply, and permitting and siting 
of processing facilities.

The three most scalable recycling solutions are:
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• Centralized Composting, which can divert the most waste of any solution but 
will require an increase in compost demand for agricultural and environmental 
remediation to match the boost in supply.

• Centralized Anaerobic Digestion (AD) that harnesses the energy in food 
scraps for electricity or transportation and provides a digestate that can en-
hance soils.

• Water Resource Recovery Facilities (WRRF) with AD that utilize existing 
wastewater infrastructure to accept additional waste delivered by truck or 
through existing sink disposal pipes. 

The Path Ahead 
The Roadmap demonstrates that achieving a 20% reduction in food waste will 

generate a positive financial, social, and environmental return on investment. But 
it will not happen without a concerted effort to galvanize action across four areas: 
financing, policy, innovation, and education. This section outlines the resources 
needed to enable a 20% reduction, as well as the biggest opportunities to reach a 
broader 50% goal. 

Financing 
The Roadmap will require $18 billion of investment to implement within a dec-

ade, or roughly $2 billion per year, which costs less than 1⁄10 of a penny per pound 
of food waste reduced. This one-time investment is projected to yield roughly $100 
billion in societal economic value over the same period. Key financial benefits in-
clude a reduction in consumer food bills, increased business profit, and a reduced 
tax burden for municipalities from lower landfill disposal fees. 

Most of this funding will flow naturally from market forces or the extension of 
existing government programs. The $18 billion can be broken out into private, phil-
anthropic, and government sources. 

Private investment of $6.6 billion is expected to flow to opportunities that offer 
a compelling risk-adjusted return. The largest portion is expected from internal cor-
porate capital expenditures on solutions such as Secondary Resellers, Packaging 
Adjustments, or Smaller Plates in dining facilities. Additional private capital is 
needed for private venture and growth equity to fund and scale businesses that pro-
vide emerging solutions. Private project equity and debt will be needed mainly for 
large recycling facilities. 

Government support of $8.2 billion is expected mainly via existing legislation. 
Most of this funding consists of tax incentives over the next decades to incentivize 
food businesses to increase their rate of food donations. In addition, nearly a billion 
dollars of public project finance is needed to stimulate projects that have a strong 
social benefit, such as WRRF with AD and Community Composting. 

Finally, philanthropic funding of roughly $3 billion is needed to fund solutions 
that create public benefits or have costs and benefits that accrue to different organi-
zations. Of this funding, nearly a billion dollars of impact investments, a major 
source of catalytic financing, is needed in the form of low-interest loans and high-
risk equity investments. Catalytic financing will serve a critical role to overcoming 
system-level bottlenecks, derisking new innovations or novel projects, overcoming 
agency problems, and stimulating projects with marginal economics.

Big Financing Opportunity—Form new impact investment funds to galva-
nize investment in food waste reduction solutions while better incorporating 
social and environmental benefits into government budgeting. 

Financing Needs for 20% Reduction in Food Waste Over a Decade
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Policy 
The Roadmap was framed to focus on solutions that can scale under existing pol-

icy or with only minor adjustments. The near-term priority should focus on three 
policies:

• Donation Tax Incentives—Maintain and build upon the recent expansion of per-
manent Federal food donation tax incentives for all farms and food businesses.

• Food Donation Regulation—Create a common standard of safe handling practice 
regulations among state and local health departments.

• Recycling Best Practices—Spread best practices to encourage recycling, such as 
streamlined permitting of processing facilities, improved enforcement of waste 
bans, and expanded incentives to encourage diversion of food waste from land-
fills.

Ten Roadmap solutions could be further enhanced through standardized policies 
at the Federal level.

Big Policy Opportunity—Pass comprehensive Federal food waste legisla-
tion that ties together nearly a dozen individual policies and signals a mar-
ket shift to food businesses. 

Innovation 
At a high level, there are five priority categories of technology innovation that can 

drive the greatest impact on food waste reduction:
• Packaging and labeling.
• IT-enabled transportation and storage.
• Logistics software.
• Value-added compost products.
• Distributed recycling solutions
In addition to technology innovations, business-model innovations are needed to 

develop new ways to share risk across the supply chain in novel ways. 
Incremental innovation will lower the cost and improve the performance of many 

Roadmap solutions. Advancements in materials will drive innovation around pack-
aging, while new mobile apps will improve the effectiveness of Consumer Edu-
cation Campaigns and Donation Matching Software. Numerous plant-level in-
novations around Centralized Composting and AD will drive down processing 
costs and improve the quality of outputs. 

Over 1⁄3 of Roadmap solutions have the potential for disruptive innovations that 
can further expand their potential beyond the projections in this report. The food 
technology innovation sector is growing rapidly, with new food incubators and in-
vestment funds emerging each month. By focusing this entrepreneurial energy to 
solve the biggest barriers inhibiting food waste reductions, top priority innovations 
can be accelerated into the market.

Big Innovation Opportunity—Build a network of food waste innovation in-
cubators across the U.S. with dedicated funding, mentorship, and facilities 
to achieve technology and business-model breakthroughs across five priority 
innovation areas. 

Education 
The large number of Roadmap barriers that are behavioral in nature highlights 

the need for education, training, and capacity-building to enable change at scale. Be-
havior change is needed for two core groups: consumers and employees. 

Consumer Education Campaigns is one of the most cost-effective and scalable 
Roadmap solutions because it directly influences food purchasing and eating behav-
iors. Consumer education is also critical to spurring consumer demand for smarter 
offerings at grocery retailers and restaurants, including Standardized Date Label-
ing, Spoilage Prevention Packaging, Imperfect Produce, and Trayless Din-
ing. 

In 2016, NRDC and the Ad Council will launch the first widespread public service 
campaign promoting food waste awareness, similar to a program launched in the 
UK in recent years. This campaign must be expanded, measured, and improved over 
time. 

For food businesses, half of ReFED’s solutions require hands-on employee involve-
ment in day-to-day execution, which is challenging given high turnover rates in the 
sector. Training is needed to avoid the removal of product from shelves when it is 
still safe and edible, identify food that can be donated, and properly source-separate 
scraps to remove contaminants for recycling. The quickest path to widespread em-
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ployee training would be to link a new Food Waste Certification to existing Food 
Safety Certification programs, as they are already mandatory in many food busi-
nesses and are a top priority for management teams.

Big Education Opportunity—Expand emerging efforts to achieve a na-
tional social-based marketing campaign that achieves widespread consumer 
awareness and behavior change in coordination with a national food waste 
employee certification effort. 

How To Take Action 
With this report, ReFED calls upon American businesses, nonprofits, government 

leaders, and investors to rise to the challenge and lead the way in transforming the 
management of food waste from a burden to a critical resource in solving society’s 
biggest challenges.

Ready to join the coalition? 
Visit ReFED.com to download the full report and find more information about top pri-

ority opportunities to take action today. 

ATTACHMENT 3 

A Roadmap to Reduce U.S. Food Waste by 20 Percent—Key Insights 
2016
Key Insights 

The Roadmap to Reduce U.S. Food Waste by 20 Percent was developed to identify 
the most cost-effective solutions to cut food waste at scale, to define research prior-
ities, and to spur multi-stakeholder action. To download the full Roadmap, join this 
effort or learn more, go to refed.com. 
The Problem 

Today, the United States spends over $218 billion—1.3% of GDP—growing, 
processing, transporting, and disposing of food that is never eaten.

• Each year, 52.4 million tons of food is sent to landfill, and an additional 10.1 
million tons remains unharvested at farms, totaling roughly 63 million tons of 
annual waste. 

The Roadmap 
ReFED envisions a future where combating food waste is a core driver of 

business profits, job creation, hunger relief, and environmental protection.
• The Roadmap shows an achievable path to a 20% reduction of food waste with-

in a decade through 27 cost-effective, feasible, and scalable solutions. These so-
lutions would divert 13 million tons from landfills and on-farm losses.

• Implementing the Roadmap is projected to generate 15,000 new jobs, double re-
covered food donations to nonprofits (1.8 billion meals per year), reduce up to 
1.5% of freshwater use (1.6 trillion gallons per year), and avoid nearly 18 mil-
lion tons of greenhouse gas emissions annually. 

Economic Value 
The Roadmap will require an $18 billion investment, less than 1⁄10 of a 

penny of investment per pound of food waste reduced, which will yield an 
expected $100 billion in societal Economic Value over a decade.

• The estimated funding need is $8 billion of government support via mostly ex-
isting legislation, $7 billion of market-rate private investments, and $3 billion 
of philanthropic grants and impact investments.

• Consumers will reap the biggest economic benefit, saving $5.6 billion annually 
by cutting unnecessary spending on food that is never eaten.

• Restaurants and foodservice providers could gain the largest business profit im-
provement—over $1.6 billion annually—by adopting Waste Tracking & Ana-
lytics, Smaller Plates, and other solutions.

• Prevention, which avoids unnecessary fertilizer and fuel use on farms, has twice 
the lifecycle greenhouse gas benefit per ton compared to food recycling. The pre-
vention of unnecessary meat production offers the largest marginal environ-
mental benefit of any category. Recycling reduces landfill methane emissions, 
while also offering the opportunity to return nutrients to large amounts of de-
graded soils. 
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Prevention 
Solutions that prevent waste in businesses and homes have the greatest 

Economic Value per ton and net environmental benefit, diverting 2.6 million 
tons of annual waste.

• The top three solutions with the greatest Economic Value per ton all utilize pre-
vention: Standardized Date Labeling, Consumer Education Campaigns, 
and Packaging Adjustments.

• Prevention solutions are generally capital-light; they involve changing behaviors 
through packaging changes, software, and marketing.

• At retail, food is worth roughly $2.50 per pound, magnitudes higher than the 
value of food scraps for disposal, providing a large economic driver for preven-
tion efforts. 

Recovery 
Food recovery can increase by 1.8 billion meals annually, nearly doubling 

the amount of meals rescued today and diverting 1.1 million tons of waste.
• The food recovery ecosystem requires three pillars to scale: business education, 

enabling policy, and available and efficient transportation and cold storage.
• Over 1⁄2 of the opportunity requires legislation, including the maintenance and 

expansion of tax incentives for business donations and the standardization of 
food handling safety regulations.

• Nearly 1⁄2 of new recovery potential comes from produce surpluses on farms and 
at packinghouses, a sector with lower levels of donations today than food retail-
ers. 

Recycling 
Centralized Composting and Anaerobic Digestion (AD), as well as a small-

er set of growing distributed solutions, will enable 9.5 million tons of waste 
diversion—nearly 3⁄4 of the total potential.

• Centralized Composting diverts the most waste, adding over 2 million tons 
of compost annually to fuel growth in the sustainable farming and environ-
mental remediation markets.

• The Northeast, Northwest, and Midwest can generally realize the most Eco-
nomic Value from recycling due to high landfill disposal fees and high compost 
and energy market prices.

• Nearly $3 billion of investment is needed for recycling infrastructure, mainly for 
compost and AD processing and collection.

• Municipalities can help build more large recycling projects by including non-fi-
nancial job and environmental benefits into cost-benefit analyses.

• The top levers to scale recycling beyond the Roadmap targets are an increase 
in landfill disposal costs and efficiencies in hauling and collection through closer 
siting of organics processing to urban centers and optimized collection routes. 
Other key bottlenecks to overcome are the high cost of project capital, particu-
larly for AD facilities, and low, unstable pricing for biogas and compost. 

Tools for Action 
Four crosscutting actions are needed to quickly cut 20% of waste and put 

the U.S. on track to achieve a broader 50% food waste reduction goal by 
2030.

• Financing—To overcome the bottlenecks to unlocking $18 billion in financing, 
$100–$200 million annually is needed in catalytic grants, innovation invest-
ments, and low-cost project finance. Today, few investors or foundations focus 
explicitly on food waste.

• Policy—Commonsense policy adjustments are needed to scale Federal food do-
nation tax incentives, standardize safe handling regulations, and boost recycling 
infrastructure by expanding state and local incentives and reducing permitting 
barriers. The biggest lever to accelerate change is comprehensive Federal legis-
lation.

• Innovation—Key technology and business-model innovations are needed 
around packaging and labeling, IT-enabled transportation and storage, logistics 
software, value-added compost products, and distributed recycling. These could 
be accelerated through a national network of food waste innovation incubators.

• Education—Launching a widespread training effort to change the behavior of 
food business employees is critical. In addition, campaigns to raise food waste 
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awareness among consumers need to attract additional funding and support to 
expand to the scale of anti-littering and anti-smoking efforts.

An $18 Billion Investment in 27 Solutions To Reduce U.S. Food Waste by 
20% Will Yield $100 Billion in Societal Economic Value Over a Decade.

Jobs and environmental benefits not included in $100b calculation. 
* Jobs created is a total number, not annual new jobs. 

Priority Stakeholder Actions At a Glance 
These Actions offer the largest opportunities for each stakeholder to contribute 

to food waste reduction, both through new initiatives and by expanding existing ef-
forts. They are described in more detail throughout the Roadmap.

Farmers≥Seek to reduce the ∼10 million tons of cosmetically imperfect 
or unharvested food lost each year:

• Collaborate with food businesses to further develop a secondary market for 
Imperfect Produce.

• Leverage Value-Added Processing, both on farms and through partner or-
ganizations, to turn excess produce into soups or shelf-stable products for new 
profit- or donation-driven businesses.

Manufacturers≥Expand existing leadership in repurposing excess food 
through multi-stakeholder collaborations:

• Continue to increase efficiencies through Manufacturing Line Optimiza-
tion to boost profits.

• Collaborate with retailers on Packaging Adjustments, Spoilage Preven-
tion Packaging, and Standardized Date Labeling.

Restaurants & Foodservice≥Save up to $1.6 billion in food pur-
chasing costs:

• Further adopt Waste Tracking & Analytics across all facilities and incor-
porate Imperfect Produce into menus to reduce costs.

• Shift consumer behavior with Smaller Plates and Trayless Dining in all-
you-can-eat facilities
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Grocery Retailers≥Increase profits while empowering customers to re-
duce waste:

• Boost revenues by marketing discounted Imperfect Produce, and continue 
to reduce costs by adopting Improved Inventory Management systems and 
Spoilage Prevention Packaging.

• Collaborate with retailers and manufacturers to adopt Standardized Date 
Labeling to benefit consumers.

Federal Government≥Cost-effectively create jobs and alleviate hunger 
through smart policies:

• Retain and expand Donation Tax Incentives for businesses that donate 
food.

• Introduce national Standardized Date Labeling legislation (if industry 
does not make voluntary progress).

State And Local Governments≥Pursue holistic approaches to waste 
reduction—incentivizing prevention, recovery, and recycling to reduce 
the tax burden and address food insecurity:

• Continue to support organics diversion through use of mandates or landfill or 
commercial food waste bans, reduce permitting barriers for compost and AD, 
and enforce programs through incentives or fines.

• Implement Standardized Donation Regulations across states.

Foundations≥Provide the ∼$300 million needed annually to protect the 
environment, alleviate hunger, and develop local economies:

• Provide grant funding for major Consumer Education Campaigns, and 
support multi-stakeholder efforts to enact Standardized Date Labeling and 
educate employees and others on best practices.

• Make grants and impact investments to support food donation and recycling 
infrastructure, including trucks, cold storage, IT systems, and processing fa-
cilities

Investors≥Generate returns from an untapped $2 billion market oppor-
tunity:

• Provide dedicated funds that offer flexible project finance for compost and AD 
facilities.

• Provide early-stage and growth equity to scale existing business software so-
lutions and innovative technologies that reduce the cost of prevention, recov-
ery, and recycling.

The CHAIRMAN. Thank you, Mr. Fink. 
Mr. Oxford, 5 minutes. 

STATEMENT OF JOHN OXFORD, PRESIDENT AND CHIEF
EXECUTIVE OFFICER, L&M COMPANIES; CHAIRMAN-ELECT, 
PRODUCE MARKETING ASSOCIATION, RALEIGH, NC 

Mr. OXFORD. Chairman Conaway, Ranking Member Peterson, 
and Members of the Committee, thank you for the opportunity to 
testify at today’s hearing on food waste. 

I am John Oxford, President and CEO of L&M Companies, based 
in Raleigh, North Carolina. Founded in 1964, we are a family agri-
cultural business that grows, markets, and distributes fresh 
produce. Our products and our crops include a variety of vegeta-
bles, potatoes, onions, melons, apples, pears, and more. 
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In addition to my day job, I am Chairman-elect for the Produce 
Marketing Association, which is the largest trade association rep-
resenting companies that market fresh fruits and vegetables. PMA 
represents more than 2,700 member companies in 45 countries. In 
the United States, our members throughout the supply chain, from 
growing, processing, manufacturing, distribution, wholesaling, re-
tail, and food service, handle more than 90 percent of the fresh 
produce sold to consumers. 

My testimony today comes from the perspective of a grower. 
Dealing with food waste is a complex issue that requires a suite of 
solutions. When fresh produce goes to waste, we lose the fruits or 
vegetables as well as the inputs, labor, energy, water, and fer-
tilizer, and if the product has been harvested, cooled, and trans-
ported, we lose even more. Thus, the incentive for producers to in-
novate to minimize waste and loss is significant. Our first pref-
erence and our goal is that fresh produce reaches its highest and 
best use: feeding people. 

At L&M, we employ a range of options for produce that is un-
marketable as fresh to the consumer. We use several outlets for us-
able product that is not going to be sold through the intended chan-
nel. We regularly try to find alternative markets or uses, and in 
addition, L&M supplies hundreds of thousands of pounds of health-
ful, fresh produce every year to charities, including Farmers Feed-
ing Florida, Feeding America, Operation Blessing, and a host of 
others. 

In my role as Chairman-elect of PMA, I am excited about the in-
novative approaches some of my colleagues are taking to further 
reduce food waste. In fact, most of you probably have one of the 
earliest examples of innovation to reduce food waste in your refrig-
erator at home, and we have provided some at your desks this 
morning. Baby carrots were born from a concern over food waste. 
Misshapen carrots were cut and shaped into the now-common baby 
carrots. In fact, today, baby carrots represent 70 percent of all car-
rot sales, and according to a recent Washington Post article, this 
effort to reduce waste has actually now doubled carrot consump-
tion. 

Recently, Sysco’s produce distributor, FreshPoint, introduced its 
Unusual But Usable program. Though FreshPoint is a food service 
distributor, it partners with produce growers, taking ugly or imper-
fect produce that might otherwise go to waste and finds consumers 
interested in utilizing it. This reduces the waste caused by cosmetic 
imperfections, and the customers get what they want, often at a 
more attractive price point. 

Red Jacket Orchards in New York, like many apple and pear 
processors, takes the residual solids left after juicing and makes 
them into pomace cakes that can be used to feed livestock. This 
considerably reduces what goes to the landfill, and is an additional 
supply chain outlet for the grower. We have also supplied some 
samples of these cakes at your seats today. 

In another example, Gill Onions, a California-based producer and 
processor, installed an advanced energy recovery system that con-
verts 100 percent of its daily onion residuals, such as juice, into re-
newable energy and cattle feed. Instead of incurring the disposal 
cost for its more than 300,000 pounds of annual onion waste, Gill 
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Onions actually saves approximately $700,000 per year on energy 
and disposal cost, and has significantly reduced its environmental 
footprint. 

A final area I would like to address is the importance of a strong 
industry and government partnership to address food waste. En-
couraging innovation such as new variety development through tra-
ditional modern breeding practices can bring us traits that enhance 
a crop’s ability to withstand stresses due to climate and pests. 
Likewise, increasing fruits’ and vegetables’ shelf life, making them 
more durable for the transportation process, will reduce waste. We 
also need the Federal Government as a partner in the area of re-
search. USDA’s intra- and extramural research programs have 
done great things for our industry, and specialty crops in general. 
And last, but certainly not least, we need help on labor issues. 
Many growers across the U.S. find difficulty finding farm workers, 
and produce is too often left to rot in the field. I recognize this is 
a difficult issue to tackle politically, but we need Congress to take 
action. 

Significantly reducing our nation’s food waste is a challenging 
endeavor. L&M and the Produce Marketing Association stand 
ready to partner with you and my fellow witnesses here today to 
move us closer to a zero waste system. 

Thank you again, Mr. Chairman, for holding this important hear-
ing, and bringing the Committee’s attention to these critical issues. 

[The prepared statement of Mr. Oxford follows:]

PREPARED STATEMENT OF JOHN OXFORD, PRESIDENT AND CHIEF EXECUTIVE OFFICER, 
L&M COMPANIES; CHAIRMAN-ELECT, PRODUCE MARKETING ASSOCIATION, RALEIGH, 
NC 

Chairman Conaway, Ranking Member Peterson, and Members of the Committee, 
thank you for the opportunity to testify at today’s hearing on food waste. I am John 
Oxford, President and CEO of L&M Companies founded in 1964 and based in Ra-
leigh, N.C. As a fully integrated, year-round supplier of fresh fruits and vegetables, 
we grow our own crops and market crops for growers across the United States, Mex-
ico, and Central America. With farms of various sizes across numerous geographies, 
we carefully map out the volume of product and diversity of our growing locations. 
This allows us to better control quality and consistency throughout our core product 
categories: a wide variety of vegetables, potatoes, onions, melons, apples, pears, and 
cherries. We offer locally grown products and manage locally grown programs as 
well. And we provide turnkey services for customers, including logistics solutions, 
consolidation facilities, quality control, food safety, marketing, and a centralized 
point of contact. 

I joined L&M in 2001, and I am proudest of our product quality and service, the 
strength of our team and growers, and our commitment to our customers’ needs. 

In addition to my day job, I am Chairman-elect for the Produce Marketing Asso-
ciation, which is the largest trade association representing companies that market 
fresh fruits and vegetables. PMA represents more than 2,700 member companies in 
45 countries. In the United States, our members operate throughout the supply 
chain from growing to shipping, processing/manufacturing, distribution, wholesaling, 
retail and foodservice. Collectively, in the United States, our members handle more 
than 90 percent of the fresh produce sold to domestic U.S. consumers. 

Today I am here to talk about food waste, especially produce waste from the per-
spective of the grower. This is a complex issue that requires a suite of solutions as 
there is no silver bullet. Fresh produce is one of the top contributors to food waste—
from the fields to stores and restaurants to our homes. When fresh produce goes 
to waste, we lose not only the fruits or vegetables, we also lose all the inputs: labor, 
energy, water, fertilizer, etc., all the resources that went into producing it. If the 
product has been harvested, cooled and transported, we lose even more. Thus, the 
incentive for producers to innovate to minimize waste and loss is significant. Our 
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first preference, and our goal, is that fresh produce reach its highest and best use: 
feeding people. 

The produce industry, undoubtedly, has a strong role to play, and there is no end 
point—this is a journey, not a destination. In general, produce waste happens closer 
to points of production in less-developed countries and closer to points of consump-
tion in developed countries. This highlights the need for comprehensive solutions 
that include consumers. Our call is to recognize waste points and do what we can 
to reduce waste. 

Almost 2 years ago (June 2013), the U.S. Department of Agriculture (USDA) and 
the U.S. Environmental Protection Agency (EPA) launched the U.S. Food Waste 
Challenge, calling on producers, processors, manufacturers, retailers, communities, 
and other government agencies to join the effort to reduce, recover, and recycle food 
waste. The agencies noted that U.S. food waste is estimated at 30 to 40 percent of 
the food supply. In 2010, they said about 133 billion pounds of food from U.S. retail 
food stores, restaurants, and homes never made it into people’s stomachs. For 
produce, the numbers are even bleaker with nearly half of the product being wasted 
worldwide according to a 2011 United Nations Food and Agriculture Organization 
(FAO) report. 

This is not to suggest that producers are not continuously making efforts to re-
duce waste because we are. Reducing waste on the farm and at the packinghouses 
makes us better stewards of our land, our communities and better businessmen and 
women. At L&M we treat produce that is unmarketable as fresh to the consumer 
in a manner that fits along a continuum of options. These options range from our 
first choice for the unmarketable as fresh produce, which would be used for juicing 
or dehydration all the way down to discing crops under to avoid adding any further 
fixed costs that occur with harvesting and hopefully gaining some residual benefit 
from any plant mass that we return to the soil. To be clear, discing a crop is not 
what we want to see happen; as a grower, I hope every fruit, leaf, and stem makes 
its way to somebody’s plate, but we also must be mindful of working efficiently to 
reduce our use of resources like fuel, labor, and electricity if we know the market 
opportunity for a crop is not present. 

L&M uses several outlets for product that is not going to be sold through the in-
tended channel. We try to find alternative markets/uses and we give it to charitable 
and food bank organizations. L&M donates hundreds of thousands of pounds of 
healthful fresh produce every year to charities, including Farmers Feeding Florida 
(Florida Association of Food Banks), Feeding America, Operation Blessing, and a 
host of others. 

We also move the product into the livestock feed supply chain. And, we compost. 
All of this is very much in keeping with the EPA’s Food Recovery Hierarchy, some-
thing we embrace at L&M. From the producer perspective, we typically have a num-
ber of options we can pursue well before something has to go to the landfill. But 
we can do more, and in my role as Chairman-elect for PMA I am excited about the 
innovative approaches some of my colleagues are taking to further reduce food 
waste. 

In fact, most of you probably have one of the earliest examples of innovation to 
reduce food waste in your refrigerator at home. Baby carrots were born from a con-
cern about waste. Misshapen carrots—not suitable for the fresh market—were cut 
and shaped into the now-common baby carrots. Baby carrots are 70% of all carrot 
sales, according to The Washington Post, which noted in a January 13, 2016 article 
(https://www.washingtonpost.com/news/wonk/wp/2016/01/13/no-one-under-
stands-baby-carrots/): ‘‘It also helped lift the industry out of a rut. In 1987 . . . car-
rot consumption jumped by almost 30 percent, according to data from the USDA. 
By 1997, the average American was eating roughly 14 pounds of carrots per year, 
117 percent more than a decade earlier. The baby carrot doubled carrot consump-
tion.’’

In another example from the production side, Gill Onions, an onion producer and 
processor, installed an Advanced Energy Recovery System (AERS) that converts 
100% of its daily onion residuals, such as juice, into renewable energy and cattle 
feed. The 300,000 pounds of onion waste per year would have otherwise cost the 
company $400,000 per year in disposal costs. Instead, Gill’s Onions saves approxi-
mately $700,000/year on energy costs, disposal costs, and has significantly reduced 
its environmental footprint. 

Recently, FreshPoint (Sysco) introduced its ‘‘Unusual But Usable’’ (http://
www.freshpoint.com/ubu/) (UBUTM) program. Though FreshPoint is a foodservice 
distributor, it partners with produce growers, taking ‘‘ugly’’ or ‘‘imperfect’’ produce 
that might otherwise go to waste and finds customers interested in utilizing it. This 
reduces the waste caused by cosmetic imperfections and the customers get the prod-
ucts they want at a more attractive price point. Our company has also joined in this 
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growing movement to help reduce food waste by collaborating with a number of re-
tail customers and providing them with misshapen and cosmetically flawed prod-
ucts. 

Many apple and pear processors take the residual solids left after juicing and 
make them into pomace cakes that can be used to feed livestock. This results in a 
considerable reduction in what goes to the landfill and an additional supply chain 
outlet for the grower. 

Of course, growers are continually looking for efficient and impactful opportuni-
ties to supply fruits and vegetables that are not destined for sale to charities. These 
efforts require significant coordination and collaboration. An exciting and relatively 
new effort is called ‘‘Brighter Bites.’’ The program engages growers, retailers, 
foodservice distributors, and food banks to use fresh produce that otherwise would 
go to waste and bring it to school children and their families who might not other-
wise be eating fresh produce regularly. This program boosts fruit and vegetable con-
sumption well beyond the free deliveries. At school and during distributions, Bright-
er Bites teaches families how to make the most of their produce by supporting the 
implementation of in-class lessons for kids, providing nutrition education handbooks 
for their parents, and sharing weekly tip sheets and recipes for everyone to try at 
home together, in English and Spanish. However, whether it be Brighter Bites or 
other charity supply opportunities, all of this takes significant collaboration and co-
ordination throughout the supply chain-beginning with the producer. 

Another way to reduce food waste is by making advances that maintain the mar-
ketability of produce from the field to the retailer. Advances in new varieties 
through traditional and modern breeding practices can bring us traits that enhance 
a crop’s ability to withstand stresses like excessive heat or cold, low water avail-
ability or too much water. New varieties can bring traits that increase fruits’ and 
vegetables’ shelf life or make them more durable for the bumps and scrapes that 
can happen during the transportation process. As USDA moves forward with its up-
dates to the biotechnology and other regulations, we hope it considers all that these 
advances can bring to the food supply chain and refrain from creating barriers and 
regulatory burdens that could stifle innovation. Through biotech, we may be able 
to produce varieties with traits that would reduce waste (uniform size/shape, bruise 
resistance (like the biotech potato)) by having a higher percentage of the crop grown 
being marketable as fresh. The more we can market, the less we will waste. 

Growers also need crop protection tools. Without the ability to defend our crops 
from pests and diseases, the volume of produce waste would quickly stack up. There 
has been much media attention to the concerns about pollinators and the potential 
role of pesticides. In the produce industry, we often require insect pollination for 
fruit production, we work closely with the beekeepers and want to do all we can 
to protect bees and other pollinators. At the same time, regulatory decisions that 
would limit or eliminate access to crop protection tools must balance risk and ben-
efit and should be made on sound science rather than emotion or tangential agen-
das. As a producer, we are worried about some of the recent messaging from the 
EPA and the direction the agency has gone in some instances. 

A final area I would like to address is the importance of strong industry and gov-
ernment partnership. We certainly need help on labor issues. Many growers in parts 
of the U.S. have difficulty in finding farm workers and produce is left to rot in the 
field. I recognize this is a difficult issue to tackle politically, but we need Congress 
to take action. We also need the Federal Government as a partner in the area of 
research. USDA’s intra- and extra-mural research programs have done great things 
for our industry and specialty crops in general. Through the Specialty Crop Re-
search Initiative (SCRI) there have been projects that deal with the development of 
mitigation strategies to specific pests and diseases. For example, the collaborative 
efforts through the SCRI, the National Institute of Food and Agriculture’s Inte-
grated Pest Management Program, and the Agricultural Research Service are help-
ing producers of numerous fruits and vegetables address the significant damage 
that can be caused by stinkbugs. These insects cause cosmetic- and actual-damage 
to crops that often results in their diversion from their intended use or total loss. 
In another example, USDA funds are at work in North Carolina to eradicate Spot-
ted Lanternfly right now. This pest threatens millions in damage to grape, stone 
fruit, and apple crops, among others. Mitigating pests and diseases reduces damage 
to crops that can lead unmarketable crops and waste. 

Significantly reducing our nation’s food waste is a challenging endeavor through-
out the supply chain. Fortunately, we have options, and those options and opportu-
nities continue to grow due to the innovating people working in agriculture and this 
country’s entrepreneurial spirit. I am here to share with you that L&M and the 
Produce Marketing Association stand ready to partner with you and my fellow wit-
nesses here today to move us closer to a zero waste system. 
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I would like to thank you for your attention today on these critical issues. Thank 
you again, Mr. Chairman, for holding this important hearing and this Committee’s 
attention to these critical issues. I look forward to working with you in the future. 

ATTACHMENT 

Baby carrots are not baby carrots 
WONKBLOG (http://www.washingtonpost.com/news/wonk/) 
By Roberto A. Ferdman (http://www.washingtonpost.com/people/roberto-a-
ferdman) January 13, 2016

(Source: Flikr/durera_toujours (https://www.flickr.com/photos/
derera_toujours/))

Ten years ago, NPR opened a radio news segment with a few words about a man 
few knew. Mike Yurosek, a carrot farmer from California, had passed away earlier 
that year. The homage was short—it lasted no more than 30 seconds—but for many 
of those listening, it must have been eye-opening. 

‘‘He actually invented these things,’’ Stephen Miller, then an obituary writer with 
the New York Sun said, holding a bag of baby carrots. ‘‘Not many people know that 
baby carrots don’t grow this way.’’

There are small carrots, which uppity restaurants serve as appetizers or alongside 
entrees, that sprout from the ground. But those look like miniature versions of the 
much larger vegetable. The smooth, snack-sized tubes that have come to define car-
rot consumption in the United States are something different. They’re milled, 
sculpted from the rough, soiled, mangled things we call carrots, and they serve as 
an example, though perhaps not a terribly grave one, of how disconnected we have 
all become from the production of our food. 

‘‘The majority of consumers have no clue what they’re eating or how it’s pro-
duced,’’ said David Just, a professor of behavioral economics at Cornell who studies 
consumer food choices. ‘‘There are so many people who honestly believe there are 
baby carrot farmers out there who grow these baby carrots that pop out of the 
ground and are perfectly convenient and smooth.’’

It’s hard to overstate the ingenuity of the baby carrot, one of the simplest and 
yet most influential innovations in vegetable history. The little carrot sculptures (or 
baby cut carrots, as they’re sometimes called to clarify) not only revived a once-
struggling carrot industry, but they also helped both curb waste on the farm and 
sell the Vitamin A-filled vegetables at the supermarkets. 
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* Editor’s note: the video has been retained in Committee files. 

How Different Fruits and Vegetables Used To Be

http://www.washingtonpost.com/video/c/embed/3ab3e70c-1c3d-11e6-
82c2-a7dcb313287d.* 

Humans have been genetically manipulating fruits and vegetables for 
thousands of years through selective cultivation. Once we started culti-
vating wild plants, fruits and vegetables got a lot more colorful. (Daron 
Taylor, Dani Johnson, Osman Malik/The Washington Post)

The Birth of the Baby Carrot 
The baby carrot, like so many inventions before it, was birthed by necessity. 
In the early 1980s, the carrot business was stagnant and wasteful. Growing sea-

sons were long, and more than half of what farmers grew was ugly and unfit for 
grocery shelves. But in 1986, Yurosek, itching for a way to make use of all the mis-
shapen carrots, tried something new. Instead of tossing them out, he carved them 
into something more palatable. 

At first, Yurosek used a potato peeler, which didn’t quite work because the proc-
ess was too laborious. But then he bought an industrial green-bean cutter. The ma-
chine cut the carrots into uniform 2″ pieces, the standard baby carrot size that per-
sists today. 

When Mike Yurosek & Sons, Yurosek’s now-defunct California company, delivered 
his next batch to Vons, a local grocery chain, he included a bag of the new creation. 
He suspected he was on to something but hardly anticipated such an enthusiastic 
response. 

‘‘I said, ‘I’m sending you some carrots to see what you think,’ ’’ Yurosek recounted 
in a 2004 interview with USA Today (http://usatoday30.usatoday.com/life/life-
style/2004-08-11-baby-carrot_x.htm). ‘‘Next day they called and said, ‘We only want 
those.’ ’’
The Carrot Savior 

Vons wasn’t the only one impressed. Grocers, distributors, carrot buyers, and, 
most importantly, some of Yurosek’s most formidable competition took notice. In the 
years that followed, baby carrots ballooned into big business, nudging the biggest 
carrot producers in the country to join in and feed the frenzy. 

‘‘When we realized this wasn’t a fad, this was real, everybody jumped on the 
bandwagon,’’ Tim McCorkle, director of sales for Bolthouse Farms, one of the na-
tion’s leading carrot producers, recalled in a 1998 interview with the Chicago Sun-
Times. ‘‘This idea inverted the whole carrot-growing business.’’

It also helped lift the industry out of a rut. In 1987, the year after Yurosek’s dis-
covery, carrot consumption jumped by almost 30 percent, according to data from the 
USDA. By 1997, the average American was eating roughly 14 pounds of carrots per 
year, 117 percent more than a decade earlier. The baby carrot doubled carrot con-
sumption. 
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The Baby Carrot Boom 
Per Capita Consumption of Carrots in the 12 Years After the Baby Carrot Was In-

vented

Source: USDA. 
WAPO.ST/WONKBLOG.

Today, baby carrots dominate the carrot industry. The packaged orange snacks 
are now responsible for almost 70 percent of all carrot sales. 

A 2007 report (http://www.ers.usda.gov/media/198875/vgs31901_1_.pdf) by the 
USDA detailed many ways in which baby carrots have morphed the entire carrot 
landscape in the United States. 

The development and rapid consumer acceptance of packaged fresh-cut carrot 
products during the 1990s has helped the carrot industry evolve from a supplier of 
low-value bulk products to marketer of relatively upscale value added products . . . 
fresh-cut carrot products have been the fastest growing segment of the carrot indus-
try since the early 1990s. Within the $1.3 billion fresh-cut vegetable category, car-
rots account for the largest share (about half) of supermarket sales, followed dis-
tantly by potatoes, celery, and others. 

A Too Perfect Snack 
Of all the reasons for the rise of America’s favorite carrot, there is likely nothing 

that has propelled baby carrots quite like their convenience. The quality was impor-
tant to Americans in the 1980s, and it’s even more precious now. 

As people have found themselves with less time to sit down at restaurants or even 
cook at home, (http://www.washingtonpost.com/blogs/wonkblog/wp/2015/03/05/
the-slow-death-of-the-home-cooked-meal/) convenience has guided all sorts of deci-
sions about food, especially when there is an option that requires little more than 
opening a packet. 

‘‘Baby carrots have transformed the way people think about carrots,’’ said Just, 
the behavioral food economist. ‘‘The fact that you don’t have to peel them, that it 
involves so little prep, is key.’’

‘‘Baby carrots are also small enough to fit in your mouth,’’ he added. ‘‘They’re bite-
sized and ready to be eaten. They’re easy.’’

The fuzziness about the baby carrot’s origins may have also helped their success. 
Recent marketing efforts to further boost their popularity have positioned them 

as an alternative to junk food, rather than a different way to eat carrots. The pack-
aging was changed to mirror that used for potato chips. ‘‘Eat ’Em Like Junk Food,’’ 
the 2010 TV, print, and digital ads suggested, likening the vegetable vehicle to 
Doritos and other snack foods. 

The campaign was a hit, boosting sales by 13 (https://hbr.org/2015/10/the-ceo-
of-bolthouse-farms-on-making-carrots-cool) percent, succeeding, at least in part, by 
further disassociating baby carrots from their parent. 

‘‘This is a common theme now,’’ said Just. ‘‘We are more and more disconnected 
from what we eat.’’

VerDate 0ct 09 2002 15:04 Aug 03, 2016 Jkt 041481 PO 00000 Frm 00044 Fmt 6633 Sfmt 6621 P:\DOCS\114-52\20309.TXT BRIAN 11
45

20
53

.e
ps



41

The truth is that it probably doesn’t matter all too much whether someone under-
stands that the smooth little 2″ carrot cut-outs they’re devouring didn’t grow in the 
ground. Just maintains that knowing this probably wouldn’t change anyone’s con-
sumption patterns, save perhaps for a small group of hardcore naturalists, since the 
processing involved is comparatively minimal. 

But that doesn’t forgive the disconnect. Baby carrots, the ones that don’t grow in 
the ground, have done more than simply boost the sales of carrot producers around 
the country—they have turned the carrot industry into a much more efficient and 
much less wasteful endeavor. 

At a time when most ugly vegetables go to waste in the United States,
(https://www.washingtonpost.com/opinions/eat-the-crooked-carrot-save-the-world/
2015/03/13/d6899452-c7fb-11e4-a199-6cb5e63819d2_story.html) ugly carrots are 
carved and sold at a premium. What’s more, moving the peeling process to the fac-
tory has allowed the carrot industry to make use of the scraps that used to end up 
in people’s trash bins. 

‘‘It’s something pretty amazing about baby carrots that I’m sure people don’t ap-
preciate,’’ Just lamented. ‘‘The same people probably think selecting only for regular 
carrots is more environmentally friendly.’’

The CHAIRMAN. Thank you, Mr. Oxford. 
Ms. Stasz, did I butcher your name badly? 
Ms. STASZ. It’s Stasz, like Daz. 
The CHAIRMAN. Stasz. Stasz. Yes, ma’am. You are recognized for 

5 minutes. 

STATEMENT OF MEGHAN B. STASZ, SENIOR DIRECTOR,
SUSTAINABILITY, GROCERY MANUFACTURERS
ASSOCIATION, WASHINGTON, D.C.; ON BEHALF OF FOOD 
WASTE REDUCTION ALLIANCE 

Ms. STASZ. Chairman Conaway, Ranking Member Peterson, and 
Members of the Committee, thank you for giving me the oppor-
tunity to participate this morning on this important issue. 

My name is Meghan Stasz, I am the Senior Director of Sustain-
ability for the Grocery Manufacturers Association, representing the 
food, beverage and consumer products industry. Today I am speak-
ing on behalf of the Food Waste Reduction Alliance, an initiative 
of 30 leading companies, formed in 2011 by GMA, the Food Mar-
keting Institute, and the National Restaurant Association. FWRA 
commends the Committee for holding this hearing and for your in-
terest in finding solutions. 

I will make four key points today. First, we know that food waste 
is a very real problem, and we have a national goal of halving it 
by 2030. Everyone has a role to play to get there. 

Second, the food industry has already stepped forward and made 
considerable process. FWRA brings together manufacturers, retail-
ers, and food service companies around three goals: reduce food 
waste generated, increase food donated, and recycle unavoidable 
food waste. GMA’s members have been working hard to minimize 
waste as well. In 2014, our companies recycled nearly 94 percent 
of the food waste from manufacturing, and in 2015, donated over 
800 million pounds of food. 

Third, we know that more needs to be done, and our industry is 
taking new steps. GMA and FMI are taking the lead on date label-
ing and reducing consumer confusion. Date labeling is important 
and we are addressing it. 

But context is important, and that is my fourth point. Date label-
ing is not the solution to food waste. There is no silver bullet solu-
tion here. It needs to be tackled in a range of ways. 
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And industry can’t solve this problem alone. Consumers, as we 
know, are responsible for 44 percent of the food waste in landfills. 
If we are going to make a serious dent, we need to help consumers. 
But reducing food waste is a priority. That is why we created 
FWRA. Co-chaired by ConAgra, Sodexo, and Wegman’s, we have 
four areas of focus: assessment, best practices, communications, 
and policy. From this work, we have seen really tremendous inno-
vations. ConAgra, who makes Marie Callender’s potpies, found they 
could change the way they were placing pie dough in a pan, and 
reduce the amount that needed to be trimmed off the edge. This 
change saved ConAgra over 230 tons of pie dough in a year. That 
is food waste that never happened. 

Retailers increased food donation by over a billion pounds in the 
last decade. Kroger is piloting an on-site digester to turn their food 
waste into energy. Restaurants are working to reduce waste. Yum! 
Brands alone donated over 184 million pounds of food since 1992. 

But let me talk a little bit about date labeling. In January, GMA 
and FMI’s boards resolved to work to address consumer confusion 
around date labeling, and a working group of 25 companies met 
here last week. A national standard is crucial to providing con-
sumers with the clarity they need. Forty states have laws regu-
lating date labeling. This patchwork of regulations on some prod-
ucts in some parts of the country is certainly contributing to confu-
sion. 

But more will need to be done beyond date labeling. Date labels 
can tackle only about eight percent of the total overall food waste 
that is going to landfill. This doesn’t mean we should do nothing, 
but clearly, more solutions are needed. 

And businesses are facing challenges to food waste. Supply chain 
challenges, for example. Food safety is paramount, so if a local food 
bank has maxed out its refrigeration or refrigerated truck space, 
often food winds up in a landfill. Similarly, diverting food waste 
away from landfills requires infrastructure that makes sense. Food 
waste is heavy, and it is wet, and it requires frequent pickup. If 
you then have to put that material in a diesel truck and drive it 
hundreds of miles to the nearest facility, you have lost your envi-
ronmental benefit. It also has to make business sense. AD can cost 
millions to build and operate, and composting facilities can face 
permitting challenges. So even when a company thinks they have 
found a solution, the composting facility can be shut down, the AD 
can go out of business, and the business is back to square one. 

We are also seeing conflicting regulations at the Federal, state, 
and municipal level. In some states, food waste is banned from 
landfill, yet permitting is so onerous that there is no infrastructure. 

Finally, consumers: They are the single largest contributor of 
food waste to landfill. NRDC’s terrific Save the Food Campaign is 
a great example of what we will need to see to really move the nee-
dle here. 

So in closing, while challenges do exist, the opportunity is enor-
mous, and we really look forward to working with the Committee, 
our industry partners, and others to reduce food waste all through-
out the supply chain. 

Thank you for your time. 
[The prepared statement of Ms. Stasz follows:]
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PREPARED STATEMENT OF MEGHAN B. STASZ, SENIOR DIRECTOR, SUSTAINABILITY, 
GROCERY MANUFACTURERS ASSOCIATION, WASHINGTON, D.C. 

Chairman Conaway, Ranking Member Peterson, and Members of the Committee, 
thank you for giving me the opportunity to participate in this morning’s hearing on 
this important issue. My name is Meghan Stasz, I am the Senior Director of Sus-
tainability for the Grocery Manufacturers Association (GMA), which represents the 
food, beverage and consumer products industry. I am speaking today on behalf of 
the Food Waste Reduction Alliance (FWRA), an initiative of 30 leading companies 
formed in 2011 by the Grocery Manufacturers Association, the Food Marketing In-
stitute (FMI) and the National Restaurant Association. 

The Food Waste Reduction Alliance commends the Committee for holding this 
hearing and for your interest in finding solutions to this problem. 

I would like to make four key points in my testimony today: 
First, we know that food waste is a very real problem and the U.S. has announced 

a national goal of cutting food waste in half by 2030. Everyone has a role to play 
in reducing food waste and reaching this ambitious national goal. 

Second, the food industry has already stepped forward and made considerable 
progress in reducing food waste. The founding of the Food Waste Reduction Alliance 
in 2011 brought together manufacturers, retailers, restaurants and food service com-
panies. We work across sectors to identify sources of food waste, increase the 
amount of food sent to food banks and decrease what is sent to landfills, and help 
other food companies find ways they can make an impact. 

GMA member companies have been working hard to minimize food waste by re-
ducing the amount of waste being sent to landfills and donating food to those in 
need. In 2014, our companies recycled nearly 94 percent of the food waste generated 
from manufacturing and in 2015 donated over 800 million pounds of food to food 
banks. 

Third, we know that more needs to be done, and our industry is taking new steps. 
GMA and FMI are taking the lead on date labeling and reducing consumer confu-
sion that can lead to food waste. Date labeling is important, and we’re addressing 
it. 

But context is important, and that’s my fourth point: Date labeling is not The 
solution to the food waste issue—in fact, it is estimated to account for some house-
hold food waste and therefore a small percentage of total food waste to landfill. 
There is no silver bullet solution for food waste. It needs to be tackled in a range 
of ways, and everyone has a role to play. 

Industry cannot solve this problem alone. Consumers are responsible for 44% of 
food waste sent to landfills. If we’re going to make a serious dent in food waste as 
a nation, we need to find ways to help consumers reduce waste. 
About Food Waste 

Food waste is the single largest category of material in U.S. landfills, according 
to the U.S. EPA. Experts estimate that as much as 30–40% of the food that’s pro-
duced in this country is going to waste. This not only represents a waste of the nat-
ural resources used to grow and transport that food, but also a missed opportunity 
to address the challenge of food insecurity in America. Reducing food waste is good 
for the environment, businesses, and food-insecure Americans. 

Food waste is a priority issue to the food industry. That’s why we created the 
cross-industry Food Waste Reduction Alliance (FWRA) in 2011. FWRA is an initia-
tive of GMA, the Food Marketing Institute (representing food retailers), and the Na-
tional Restaurant Association (representing the foodservice industry) and brings to-
gether 30 leading companies from these sectors to address the challenge of food 
waste in the supply chain. Currently co-chaired by ConAgra Foods, Sodexo, and 
Wegman’s Supermarkets, FWRA has three overall goals: reduce the amount of food 
waste being generated, recover food to donate to those in need, and recycle unavoid-
able food waste (such as plate waste or vegetable peels), keeping it out of landfills. 

FWRA has four areas of focus: assessment, best practices, communications, and 
policy. Every other year the member companies of each association are surveyed to 
get a better understanding on food waste and food donation. The resulting data 
helps FWRA identify what is working for businesses, what companies are doing to 
reduce waste, and what barriers are impeding increased donation or diversion from 
landfill. These assessments help inform partnerships and innovations to reduce 
waste in this section of the supply chain. 

To date, FWRA has released two best practices guides. The guides are written by 
companies for companies and identify clear methods to get started on a food waste 
or food donation program or take existing programs to the next level. The most re-
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cent guide, released in the fall of 2015, includes over 30 case studies on companies’ 
successes along EPA’s food recovery hierarchy. 

EPA Food Recovery Hierarchy

Source: U.S. EPA https://www.epa.gov/sustainable-management-food/
food-recovery-hierarchy.

Finally, FWRA looks at public policies that might help overcome existing barriers 
to the Alliance’s goals. It works to understand where there are cost effective and 
environmentally feasible infrastructure options in the U.S. and what existing public 
policies are in place to have created such an environment. FWRA is also looking at 
the varying state and municipal regulations to understand the impact on business 
and to the overall goal of reducing the amount of material sent to landfill. 

Let me take a moment to describe the work of each of the sectors in reducing food 
waste. 

Manufacturers and Food Waste 
The manufacturing sector is committed to reducing waste. Per the results of the 

most recent FWRA assessment, manufacturers already recycle nearly 94% of their 
food waste. Due to the volume and consistency of food waste from manufacturing 
operations, the vast majority of that waste goes to animal feed, a top-tier solution 
according to the food recovery hierarchy. For the waste that is left over, the most 
common barrier to keeping that material out of landfill was lack of infrastructure. 
Additionally, thanks to best practices and information sharing of the FWRA, manu-
facturers are partnering with other food businesses to share the cost and operation 
of solutions like anaerobic digestion (AD), which turns food waste into energy. 

Manufacturers are a significant source of food donation. According to Feeding 
America, the largest network of food banks in the U.S., manufacturers donated 808 
million pounds of food in 2015. Manufacturers and food banks are finding new and 
innovative ways to ensure safe, nutritious food gets to those in need, going beyond 
traditional donation strategies. For example, Campbell’s Soup Company partnered 
with the Food Bank of South Jersey to turn excess peaches into peach salsa that 
was made available to food bank customers. ConAgra Foods found a way to rescue 
trimmed ends from their meat snacks, donating 3.1 million pounds of much needed 
protein to a local food bank since starting the program in June 2012. DelMonte 
Foods is partnering with Feeding America’s Grocery Program to recover safe, edible 
and nutritious product. In just the past 3 years, the company converted 3.5 million 
pounds of what would have been unused food into a viable product for Feeding 
America. Additionally, food banks and manufacturers are working together to find 
ways to re-label mislabeled product or package bulk foods or ingredients into appro-
priate sizes, maintaining food safety and labeling protocols. 
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Retailers and Food Waste 
The food retail industry has made enormous strides over the last decade in reduc-

ing the generation of food waste in stores and across the entire distribution chain. 
Using tools as high-tech as big data analytics and as low-tech as simply dumping 
out a garbage bin on a tarp and inventorying it, the industry has been able to de-
velop and implement strategies that streamline the supply chain and significantly 
reduce the amount of waste being created. 

Despite these improvements, the retail industry continues to take the issue of food 
waste very seriously. As it stands today, for every $1,000 in revenue a store gen-
erates almost 10 pounds of food waste is created. Faced with this kind of challenge, 
the food retail industry is continuing to adopt new strategies for reducing waste and 
prides itself on approaching the issue pragmatically, with a focus on feeding fami-
lies. As a case in point, one of the primary food recovery programs for food retailers 
focuses on donations to food banks. In 2006, food retailers donated 140 million 
pounds of food to food banks. While impressive, through improved collaborations 
with our friends at Feeding America, this past year, grocers donated more than 1.4 
billion pounds of food. That’s a dramatic improvement, but there still remains room 
for growth. 

The food retail industry has also taken a number of steps to address food waste 
at the consumer level. For example, FMI has partnered with USDA and Cornell 
University to create the FoodKeeper (http://www.fmi.org/industry-topics/con-
sumer-affairs/food-keeper-food-storage-database), an online database and app which 
began as a brief pamphlet in 1994. Today, FoodKeeper offers consumers guidance 
on how to safely store and handle thousands of food products to help maximize qual-
ity and freshness and minimize unnecessary waste. 
Date Labeling 

The GMA and FMI Boards of Directors resolved in January 2016 to work together 
and with other industry groups to reduce consumer confusion around date labeling, 
a commonly cited contributor to food waste. 

I think everyone can agree that there is consumer confusion around date labels 
such as the ‘‘sell by,’’ ‘‘use by’’ and ‘‘best by’’ phrases associated with a date on food 
or consumer products packaging. These dates and phrases are a communication 
from the manufacturer to the retailer regarding stocking or rotating products or to 
the consumer to convey information about the quality of the product. However, re-
search shows that consumers misinterpret these dates and, as a result, may be dis-
posing of food unnecessarily. It can also result in donated food being thrown away 
due to unintended consequences of state laws or confusion by food bank employees. 

GMA and FMI believe a national date labeling standard is crucial in providing 
consumers with the clarity they need. According to the Harvard Food Law and Pol-
icy Clinic, there are currently forty U.S. states with existing laws regulating food 
date labeling. This patchwork of regulations on some products in some parts of the 
country certainly contributes to consumer confusion. Codex, the international label-
ing standards organization, is also working to address this issue and GMA supports 
a harmonized approach. We are committed to giving consumers the information they 
need to make informed decisions regarding the safety and quality of the products 
they purchase and consume. 

More will need to be done to solve the food waste challenge beyond date labeling, 
however. It’s estimated that consumers account for 44% of U.S. food waste to land-
fill. Studies by groups like the Harvard Law and Policy Clinic show that date label 
confusion is cause for a percentage of that household food waste. This means that 
date labels can tackle only some consumer waste and so potentially have a small 
impact on the total overall amount of food waste to landfill in the U.S. Clearly more 
solutions are needed and there are opportunities for everyone to help us reach the 
national 50% reduction goal by 2030. 
Restaurant Industry and Food Waste 

As a founding member of the FWRA and the leading business association for the 
restaurant and foodservice industry, the National Restaurant Association works to 
educate its members about the opportunity to protect the environment and help the 
communities they serve by reducing food waste in their operations. 

For example, the NRA’s Conserve program is an educational resource that pro-
vides operators the tools and information needed to divert food waste from landfills. 
The Conserve website offers practical advice such as how to start a composting pro-
gram or how to inventory and track waste, which can lead to cost savings and im-
prove a restaurant’s environmental footprint. 

Restaurants are also the cornerstones of their communities and have donated nu-
tritious, wholesome food to charities and food banks for decades. For example, Yum! 
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Brands, the parent company of KFC, Pizza Hut, and Taco Bell, has been donating 
food since 1992. Since that time, they have donated over 184 million pounds of food, 
estimated to be enough to feed 42,000 families of four, three meals a day, for an 
entire year. Likewise, Darden Restaurants, which operates brands such as Olive 
Garden and Longhorn Steakhouse, has donated more than 91 million pounds of 
food, totaling more than 75 million meals. Starbucks also recently set a goal to res-
cue 100 percent of food available to donate, including breakfast sandwiches, Paninis, 
Bistro Boxes and salads from all of their U.S. company-operated stores. 

Restaurants are unique in a number of ways that create specific challenges for 
waste reduction. For example, small businesses dominate the industry with more 
than seven out of ten eating and drinking establishments being single-unit oper-
ations. In addition, the restaurant business model produces relatively low pre-tax 
profit margins of only four to six percent which means that even small increases 
in costs for efforts like waste reduction can often be burdensome to these small busi-
nesses and independent operators. 
Challenges Remain To Reduce Waste 

Collecting data is challenging, but experts agree that food waste happens all along 
the supply chain and for different reasons. A study conducted by the nonprofit BSR 
for FWRA finds the following breakdown of food waste to landfill in the U.S.: House-
holds account for 44% of the waste, industrial sources like manufacturers is 2%, gro-
cery stores is 11%, full service restaurants is 20%, quick service restaurants is 13%, 
and institutions such as hospitals and schools accounts for the final 10% of food 
waste to landfill domestically. 
Sources of Food Waste to Landfill in the U.S.

Source: FWRA Tier 1 Assessment, 2012 www.foodwastealliance.org.
In light of these figures, the FWRA works to raise awareness of this issue in the 

food industry and find solutions that are in-line with the EPA’s food recovery hier-
archy. 
Lack of Infrastructure 

Food waste happens all along the supply chain. So there is no silver-bullet solu-
tion to this problem. Everyone has a role to play if we are to meet the nation’s goal 
of a 50% reduction of food waste to landfill by 2030. The food industry is addressing 
food waste in our section of the supply chain via FWRA, contributing new data, 
sharing best practices, partnering with stakeholders, and identifying effective public 
policy. 

Supply chain challenges are preventing companies from donating food and divert-
ing food waste. FWRA’s 2014 Assessment of food manufacturers, retailers, and res-
taurants found that transportation constraints is a top barrier to donation for 63% 
of manufacturers and 78% of both small and large restaurant operations. 

VerDate 0ct 09 2002 15:04 Aug 03, 2016 Jkt 041481 PO 00000 Frm 00050 Fmt 6633 Sfmt 6621 P:\DOCS\114-52\20309.TXT BRIAN 11
45

20
29

.e
ps



47

Another barrier was storage and refrigeration at food banks, which was identified 
as a major barrier by 50% of manufacturers, 50% of retailers, 67% of small res-
taurants and 56% of large restaurants. Food safety is paramount and so if a local 
food bank does not have enough refrigeration space or properly equipped trucks for 
transporting donated food, that food often ends up discarded. 

Similarly, successfully diverting unavoidable waste away from landfill requires in-
frastructure options that are geographically and operationally feasible. FWRA’s 
2014 Assessment found that 70% of manufacturers, 92% of retailers, 83% of small 
restaurants and 100% of large restaurants surveyed listed ‘‘insufficient recycling op-
tions’’ as their number one barrier to diverting food waste from landfill. Currently 
the lack of infrastructure options is a significant hurdle to keeping food waste out 
of landfill for businesses around the country. 

The nearest composting facility or anaerobic digester may be several hundreds of 
miles away and/or charging significantly more per ton than landfills. Anaerobic di-
gesters can cost millions of dollars to build and operate and composting facilities can 
face permitting challenges from municipal or state regulators. Also, securing a reli-
able waste hauler to transport the material, which is very heavy and wet, and pick 
up that waste can frequently be either cost prohibitive or simply unavailable. Even 
in places where commercial generators of waste are required by law to divert their 
food waste away from landfill, sufficient infrastructure options may not exist. 

Finally, companies face challenges to food waste reduction that are specific to the 
type of food business operation. For example, restaurants are unique in a number 
of ways that create specific challenges for waste reduction. Management and build-
ing constraints often exist for restaurants. A restaurant might not own the building 
in which their restaurant is located and therefore, might not have control over their 
waste management options. Finally, waste management decisions are often local in 
nature and the franchisee model of many restaurant companies means that the par-
ent company does not have control over their franchisees’ local waste decisions. 

Regulatory Challenges 
Strengthening understanding of and support for existing regulations that facili-

tate donation, such as the Bill Emerson Good Samaritan Act, is critical to increasing 
donation from food businesses. The 2014 FWRA Assessment found that 50% of man-
ufacturers and 67% of retailers and small and large restaurants cited liability con-
cerns as a top reason for not donating more food. The Good Samaritan Act provides 
those liability protections, but more can be done to educate businesses and state and 
local stakeholders as to those protections. 

Tax incentives for donation help increase donations further and more can be done 
here as well. We were pleased that Congress recently signed into law the PATH Act, 
which expands the food donation tax deduction that allows companies to take an 
enhanced deduction when donating food. This expanded provision will also encour-
age more businesses, especially small businesses, to donate to those in need by mak-
ing the tax deduction permanently available for non-C corporations. 

Conflicting regulations at the Federal, state, and municipal level hinders success-
ful food waste reduction and donation. In the FWRA 2014 Assessment, 50% of man-
ufacturers and 56% of small and large restaurant companies identified regulation 
as a top barrier to donating more food. These regulations can often have unintended 
consequences. For example, some U.S. states restrict the sale or donation of food 
after its quality date, which can result in safe, nutritious food being sent to landfill. 
In other states, food waste is banned from landfill, yet existing permitting at the 
county or municipal level for compost or anaerobic digestion facilities is so onerous 
that infrastructure does not exist. 

Role of Consumers 
Per the FWRA study by the nonprofit BSR, consumers account for 44% of the food 

waste sent to landfill in the U.S., making this group the single largest contributor. 
The food industry is dedicated to reducing waste in our operations and finding new 
opportunities for donation, but the challenge of in-home food waste remains. This 
is not a challenge industry can solve on its own. Efforts such as streamlining date 
labeling will help, but much more will need to be done to really address this cat-
egory of waste. One of the challenges is lack of consumer data. What makes up con-
sumer’s food waste and what drives that group to dispose of food or how those be-
haviors might differ by household size, age, or geographic location (urban, suburban, 
rural) is unknown. More information is needed to identify the causes of household 
food waste and therefore the most effective solutions. 
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Questions to Consider 
The food industry is a leader in reducing food waste sent to landfill and we take 

our role in working toward meeting the U.S.’s 50% reduction goal seriously. Based 
on this expertise, some common questions arise for the Committee to consider: 
How do we better coordinate relevant agencies of jurisdiction? 

The food supply chain is a complex system. The U.S. is a global leader in food 
safety and supply chain management, providing consumers with affordable, nutri-
tious products at an incredible scale. This complex and successful system, however, 
means that many agencies and stakeholders are involved or have jurisdiction over 
the myriad parts of the supply chain where food waste or food donation occur. Bet-
ter coordinating these agencies at the Federal, state, and local level will help de-
velop even stronger donation programs and infrastructure options. 
What policies are working? 

FWRA is working to understand where in the U.S. there is a range of infrastruc-
ture options for commercial generators of food waste and the reasons for that infra-
structure. Identifying what public policies are working at all levels of government 
will help all those involved in this effort support and replicate those policies in other 
parts of the country. As mentioned previously, there is no silver bullet and effective 
solutions vary even from business to business, but identifying what policies levers 
can be pulled to encourage innovation and find value in what was considered waste 
is a win for the environment, society, and business. 
How do we improve infrastructure options? 

For businesses, food waste often winds up in a landfill because there is no alter-
native or existing alternatives are environmentally or financially prohibitive. En-
couraging entrepreneurs to find solutions to food waste or expand successful busi-
nesses addressing this challenge will benefit all actors in the food supply chain. At 
the FMI–GMA Global Sustainability Summit in 2015, the associations partnered 
with USDA to host a Food Waste Start Up Challenge. That event showcased six en-
trepreneurs, selected by a panel of experts, with businesses addressing waste via 
methods ranging from apps that suggest recipes for leftovers to new ways to sell 
‘‘ugly’’ produce to composting innovations. As interest in and awareness of this issue 
grows, so will the power of innovation. We can work together to support these inno-
vative solutions as well as traditional methods of diversion like composting and AD. 
How do we educate consumers? 

As referenced earlier, consumers are the single largest contributor of food waste 
to landfill in the U.S. Educating consumers about the issue of food waste, their role, 
and what they can do at home to reduce waste and save money will take cooperative 
and sustained efforts from a range of partners. The Natural Resource Defense Coun-
cil’s Save the Food campaign is an excellent example of an existing effort that can 
make a difference in consumer awareness and behavior. More efforts like these are 
needed to truly move the needle on household food waste. 

While challenges do exist, the opportunity presented by food waste reduction to 
lessen our environmental footprint and help address hunger is enormous. We look 
forward to working with the Committee, our industry partners, and others to take 
advantage of that opportunity and work to reduce food waste throughout the food 
industry.

The CHAIRMAN. Thank you, Ms. Stasz. 
Ms. Aviv, 5 minutes. 

STATEMENT OF DIANA AVIV, CHIEF EXECUTIVE OFFICER, 
FEEDING AMERICA, CHICAGO, IL 

Ms. AVIV. Mr. Chairman, Ranking Member Peterson, and Mem-
bers of the Committee, I am honored to testify before you today. 

Each year we waste 70 billion pounds of food suitable for dona-
tion. At the same time, people in every community across our na-
tion struggle with food insecurity. To help end hunger, Feeding 
America works with 198 food banks, 60,000 local food agencies, and 
148 corporate partners. Together, we provide 4.5 billion pounds of 
food to more than 46 million Americans each year, including 12 
million children and seven million seniors. 
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Of the food we distribute, more than 1⁄2 of it, which is about 2.6 
billion pounds, would otherwise go to landfill. And yet this still 
does not meet the need. Significant gaps remain between the food 
low-income people need, and the resources that they have to buy 
it. Diverting excess food to donation provides a triple benefit. It re-
duces hunger, it protects our environment, and it helps businesses 
with sustainability. 

But perishable food must move safely and quickly from the donor 
to the people who need it. Doing so requires innovative practices, 
technological knowhow, as well as costly physical infrastructure, 
like refrigerated trucks and cold storage capacity. 

I want to share with you two examples of innovative platforms 
that we have developed to divert more excess food to donation. 
Produce Matchmaker is an online portal and ordering system that 
helps produce donors connect with food banks. It is available 24 
hours a day, and it allows food banks to review offers and accept 
donations in real time, moving produce to hungry families more 
quickly. Food banks can order produce donations by the pallet, 
rather than the truckload. This saves transportation costs and al-
lows cost-effective rescue of smaller amounts of produce. Produce 
Matchmaker is already being used by more than 150 food banks 
and state associations in Fiscal Year 2016, and connected 125 mil-
lion pounds of produce with food banks across 40 states. It will 
help us recover and distribute significant amounts of produce that 
is currently wasted. 

MealConnect is our new online platform to facilitate the easy, 
safe, and fast donation of fresh food from grocery and convenience 
stores and food service locations. Donors engage online when they 
have extra product to donate, and are matched to their local food 
bank. It is the only donation-matching software that fully vets both 
donors and recipients to ensure that proper food safety protocols 
are followed throughout the process. Using MealConnect on a 
smartphone or PC simplifies the logistics of matching excess food 
with a nearby pantry that can accept it. This is local food rescue 
in the sharing economy. MealConnect is enabling Starbucks to 
partner with Feeding America to launch FoodShare, which will pro-
vide an additional 50 million meals over the next 5 years as the 
program rolls out to 7,600 Starbucks stores across the U.S. 

But Produce Matchmaker and MealConnect won’t solve the prob-
lem alone. Additional investment in technology and physical infra-
structure are needed. 

The improvement to the enhanced tax deduction for donated food 
enacted last December will also have a significant impact on food 
recovery. By expanding the deduction to include farmers and grow-
ers, and making it permanent for all businesses, we expect that 
nearly one billion additional meals that would have been wasted, 
now will be donated. Thanks to you and your colleagues for passing 
this critical legislation. Without it, we would be worse off. 

To continue increasing food recovery, additional investments to 
identify and scale promising program models are definitely re-
quired. Policy changes such as standardizing date labels on food, 
and providing USDA grants to small businesses and nonprofits to 
facilitate food recovery would also have a significant impact. As you 
examine this critical issue and begin preparing for the next farm 
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1 Buzby, Jean C., Wells, Hodan F. and Hyman, Jeffrey. The Estimated Amount, Value, and 
Calories of Postharvest Food Losses at the Retail and Consumer Levels in the United States. 
USDA Economic Research Service, February 2014. 

2 Jensen, A., Rabbitt, M., Gregory, C., Singh, A. Household Food Insecurity in the United 
States in 2014. USDA Economic Research Service, September 2015. 

3 Map the Meal Gap looks at food insecurity by county across America and the amount of 
meals missing from food-insecure Americans households. 

bill, we stand ready to work with you. I encourage you also to visit 
your local food bank to learn about food recovery within your dis-
trict. 

And thank you very much for the opportunity to testify. 
[The prepared statement of Ms. Aviv follows:]

PREPARED STATEMENT OF DIANA AVIV, CHIEF EXECUTIVE OFFICER, FEEDING 
AMERICA, CHICAGO, IL 

Mr. Chairman, Ranking Member Peterson, and Members of the Committee, it is 
an honor to be invited to testify before you today and submit testimony for the 
record on the issue of food waste. Food waste is a serious problem in America, with 
70 billion pounds of food wasted each year across the food industry, a number that 
climbs to 133 billion pounds once consumer waste is included in that figure.1 I com-
mend the Committee for focusing on this important issue and am honored to discuss 
how the Feeding America network safely rescues over 2.6 billion pounds of food a 
year to feed those needing food assistance. 

The amount of food wasted in America each year is staggering. At the same time 
48 million Americans—one in seven people in across our country—are food-inse-
cure.2 Recovering excess food that would otherwise be wasted for donation is a na-
tional imperative. It is also provides a triple benefit reducing hunger, protecting our 
environment and helping businesses meet sustainability goals. Feeding America 
works with our network of 198 food bank members, their 60,000 local food agencies, 
and 148 national corporate partners to provide 4.5 billion pounds of food, or 3.7 bil-
lion meals each year, and food recovery is an essential part of our work. More than 
half of the food we distribute, over 2.6 billion pounds in 2015, would otherwise have 
gone to waste streams or landfill. 

The food our network distributes comes from a variety of sources, including Fed-
eral nutrition programs like The Emergency Food Assistance Program (TEFAP) and 
the Commodity Supplemental Food Program (CSFP), as well as from food rescued 
from manufacturing, retail, food service, and farmers and growers. 

In Feeding America’s Fiscal Year 2015, the 4.5 billion pounds of food distributed 
by our network came from:

• 17% Federal Commodities (TEFAP and CSFP).
• 33% Retail Food Donations.
• 21% Manufacturing Donations.
• 16% Fresh Produce Donations and Purchases.
• 13% Other Purchased Food.

Increasing the amount of excess food diverted from waste to donation must be a 
national priority. The stakes could not be higher. According to research conducted 
by Feeding America, there is a significant meal gap, or difference between the food 
low-income people need and the resources they have to buy that food. Map the Meal 
Gap 2016 3 shows that there are over eight billion meals missing from the tables 
of low income Americans per year. Juxtapose that need against the 70 billion 
pounds of food wasted each year from farm to consumer facing businesses like su-
permarkets and restaurants and it is clear that diverting food from waste to dona-
tion is both a national imperative and a critical resource in the fight against hunger 
that we need to fully utilize. 

While one might assume that food insecurity is decreasing significantly as the 
economy continues to recover and national unemployment has decreased to about 
five percent, this is not the case and millions of families continue to struggle to get 
back on their feet in the wake of the recession. The Bureau of Labor Statistic’s 
broader alternative measure of unemployment, the U–6, also includes people work-
ing part-time for economic reasons and those marginally attached to the workforce. 
It reflects a more comprehensive picture of the employment environment facing 
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4 Bureau of Labor Statistics Alternative Measures of Labor Underutilization; http://
www.bls.gov/news.release/empsit.t15.htm. 

5 Rank, Mark Robert, Hirschl, Thomas A. and Foster, Kirk A. Chasing the American Dream: 
Understanding What Shapes Our Fortunes. Oxford University Press, 2016. 

6 Ibid. 
7 Weinfield, N.S., Mills, G., Borger, C., Geaing, M., Macaluso, T., Montaquila, J., Zedlewski, 

S. (2014) Hunger In America 2014. 

many low-income workers and remains at about 9.7 percent.4 Many American work-
ers are working part-time due to limited hours offered by employers, or due to 
health, dependent care, or other challenges that make full time employment dif-
ficult. Numerous others are working full-time but simply not earning a high enough 
wage to meet the needs of their family. As a result, for many people work does not 
provide protection from poverty and food insecurity. In fact, research shows 5 that 
40 percent of Americans will spend at least 1 year in poverty between the ages of 
25 and 60. When those experiencing at least 1 year in near poverty, with incomes 
below 150 percent of the poverty line which is $36, 450 for a family of four, are 
factored in, that number climbs to a shocking 54 percent. While conventional wis-
dom is that poverty impacts a small number of people who are impoverished for 
many years, the reality is that a majority of Americans experience poverty or near 
poverty over the course of their working lives, often due to circumstances such as 
job loss, inadequate hours, divorce or health issues.6 

The people Feeding America serves consistently identify a lack of funds to meet 
basic household needs, including adequate amounts of nutritious food, which under-
scores how important it is to recovery more of the 40 percent of food wasted each 
year. Feeding America’s quadrennial study of the people utilizing charitable food as-
sistance, Hunger in America 2014, reveals that about 2⁄3 of the people our food 
banks and their local agencies serve are making impossible trade-offs between pay-
ing for food and other necessities like rent, transportation, health care and utilities. 
According to the research, 69 percent of client households had to choose between 
food and utilities, 66 percent had to choose between food and medical care, and 57 
percent had to choose between food and housing.7 These dilemmas can put house-
holds in the position of choosing between competing necessities making it chal-
lenging to meet urgent needs, much less get back on their feet and achieve financial 
stability. 

Feeding America is committed to increasing the amount of food we safely rescue 
so that we can provide additional healthy meals to help struggling Americans fill 
the meal gap. When Feeding America began 37 years ago, its focus was on rescuing 
excess, shelf stable food from food manufacturers and retailers. Over the years, our 
rescue programs have expanded to include perishable food donated from retailers, 
restaurants and food service as well as from farmers and growers. In fact, more 
than 1⁄2—52 percent—of the food we distribute is perishable. While perishable food, 
which includes items like milk, eggs, protein, fruits and vegetables is highly sought 
after by our food banks and the people they serve, it also entails more challenges 
than shelf-stable food and is more expensive to handle. Considerable investment in 
physical infrastructure such as refrigerated trucks, cold-storage capacity and sophis-
ticated logistics is required to ensure that it can be distributed quickly and safely. 

Much of the food that is wasted every year is highly perishable food, including 
fresh produce that does not get harvested or make it to market, as well as food at 
retail and food service establishments that cannot be connected with people in need 
before it expires. Distributing perishable food is essentially a race against the clock 
to get the food from the donor to the people who need it. Unlike with shelf-stable 
goods, perishable foods have a more limited shelf life. Ensuring that donors can con-
nect quickly with food banks and agencies who can safely distribute that food to the 
people who need it before it expires requires both innovation in new technology and 
processes to increase efficiencies, as well as investments in physical infrastructure 
and transportation. Thanks to the generosity of our corporate partners, Feeding 
America has invested extensively in strengthening our food banks’ ability to recover 
and distribute perishable food, but we know that additional investment is needed, 
especially at the agency level. 

To overcome some of these barriers and capture excess perishable food, Feeding 
America has partnered with the food industry to develop and implement innovative 
technology platforms and pilot programs. The pilots reinforced the need for funding 
and infrastructure to store and transport fresh produce and how a lack of funding 
can limit rescue opportunities. Several years ago, we partnered with Seneca Foods 
to capture sweet corn from fields in Minnesota that is not harvested. Several large 
food processing companies also assisted by providing equipment to harvest and cool 
the corn. The opportunity was significant—over half a million pounds of sweet corn. 
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8 According to a study conducted for Feeding America by the Boston Consulting Group, 48 bil-
lion of the 70 billion pounds of food wasted each year is in the ag and agri-processing industry. 
Although Produce Matchmaker will help with accessing some of this, it is not the only solution. 

9 Joint Committee on Taxation, Estimated Revenue Budget Effects Of Division Q Of Amend-
ment #2 To The Senate Amendment To H.R. 2029 (Rules Committee Print 114–40), The ‘‘Pro-
tecting Americans From Tax Hikes Act of 2015’’, December 15, 2016. 

With support from donors to cover the cost of harvesting the corn, the cooling shed 
systems, the packing equipment and materials, and the transportation, we were 
able to harvest 600,000 pounds of corn and 800,000 in 2013 from Seneca and Del 
Monte. We distributed all of it across Minnesota and to 15 additional states. There 
was additional sweet corn but we lacked the funds to harvest, cool and distribute 
the corn within its 7 day shelf life. The operational challenges in the field and the 
cost of transportation to the food bank are only one set of hurdles; food banks and 
other charitable food providers also need additional cooling, storage and transpor-
tation capacity to take advantage of donation opportunities and be able to distribute 
perishable food to those in need before it expires. 

In part from the lessons learned during this pilot, Feeding America designed and 
invested in innovative technology platforms to facilitate perishable donations. 

Produce Matchmaker is an online portal and ordering system designed to help 
produce donors quickly connect with food banks when produce is available 24 hours 
a day. It allows food banks to review offers and accept donations in real time so 
that produce can be moved more quickly to hungry families and food banks can cal-
culate their distribution costs and make cost-effective decisions. 

The system also allows food banks to order produce donations by the pallet, rather 
than the truckload, to save transportation costs and rescue smaller amounts of 
produce. Currently in Phase One of two phases, Produce Matchmaker is already 
being used by more than 150 food banks and state associations. 

Phase Two, which will be implemented this summer (2016), will add additional 
features such as enhanced data tracking, better long-term produce planning and col-
laboration between food banks to share costs. Ultimately, we expect the system will 
help us source, handle and distribute more of the billions of produce that is wasted 
each year.8 

We also have launched MealConnect, an online platform to facilitate the easy, 
safe and fast donation of fresh food from grocery stores, convenience stores and 
foodservice locations by matching donors to their local Feeding America food bank. 
At no cost, donors and prospective donors can engage online with Feeding America 
member food banks when they have extra product to donate to their neighbors fac-
ing hunger. It is the only donation matching software that fully vets both the donor 
and the recipient to ensure proper food safety protocols are followed throughout the 
donation process. 

When a donor posts surplus food on MealConnect, the member food bank is in-
stantly alerted and their vetted food pantry is dispatched to collect the product at 
a prearranged time. Using MealConnect on a smartphone, tablet or PC simplifies 
the logistics of matching excess food with a nearby pantry who can accept it. This 
is local food rescue in the sharing economy. 

MealConnect is the technology platform enabling Starbucks to partner with Feed-
ing America to launch Food Share, which will ensure the donation of an additional 
50 million meals over the next 5 years as the program is rolled out across our 198 
food banks and to 7,600 Starbucks stores across the U.S. While MealConnect will 
help us capture an additional 50 million meals over the next 5 years from the 
Starbucks FoodShare program alone, it will not solve the entire problem. We need 
Congress to provide funding to invest in innovative platforms like this to enable ad-
ditional meal recovery. Pilot programs take a significant amount of investment to 
identify what solutions work and can be scaled across multiple food banks, and a 
combined investment from the public and private sector would strengthen our abil-
ity to pursue additional innovative programs. 

The expansions to the enhanced deduction for donated food, included in the Pro-
tecting Americans from Tax Hikes (PATH) Act enacted into law in December 2015, 
ensure that the enhanced deduction is available to businesses of all sizes who do-
nate or wish to donate food to food banks and other qualified charities. According 
to estimates from the Joint Committee on Taxation, the changes are expected to re-
sult in nearly one billion additional meals over the next 10 years.9 

Congress has long recognized the importance of tax incentives as a tool to facili-
tate donations of excess food. The Tax Reform Act of 1976 established an enhanced 
tax deduction for large companies donating food to a qualified 501(c)(3) nonprofit. 
Although this tax incentive helped spur the growth of the Feeding America net-
work’s food rescue efforts, the tax incentives did not apply to a large number of po-
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tential food donors. Small businesses and farmers in particular were not able to 
take the enhanced tax deduction, meaning that in many cases it would cost a donor 
more to implement a food donation program than it would to send the food to the 
landfill or leave it in the field. 

In 2015 thanks to the efforts of lawmakers on both sides of the aisle, the Pro-
tecting Americans from Tax Hikes (PATH) Act was enacted. It included an expan-
sion of the food donation tax deduction to include all businesses, large and small, 
as well as farmers using cash basis accounting. The changes also make it easier for 
food industry donors to take the enhanced deduction for donated food that may not 
be intended for market. An example of that would be our partnership with a cereal 
manufacturer that is now donating cereal that does not have enough dried fruit 
added to it to meet their standards for retail sale. Before the passage of the PATH 
Act, it was more cost-effective for the donor to sell the cereal for animal feed than 
to donate the cereal to a food bank. With the PATH Act changes to allow the valu-
ation of products that don’t meet manufacturers’ specifications, the donor can now 
take the enhanced tax deduction for donating the cereal to its local food bank. This 
incentive recognizes that donating excess food to struggling families should be the 
top priority for food waste reduction. The EPA hierarchy establishes a pyramid of 
landfill diversion strategies for food waste; those strategies, listed in importance, are 
source reduction, feed hungry people, feed animals, industrial uses, composting, and 
landfill/incineration. 

Now that the legislation has become law, our focus is on educating our donors and 
potential donors across the food industry, particularly farmers and growers, about 
the expansion of the enhanced deduction for donated food and how they can lever-
age it. To do so, Feeding America has partnered with Deloitte Tax to produce spe-
cific information by food industry sector to detail the changes, how they impact that 
sector and how donors can utilize the enhanced tax deduction for donated food. We 
commend you and your colleagues in Congress for passing last year’s PATH Act and 
taking this critical step in improving Federal policy to support food rescue. 

Moving forward, there is a significant opportunity to partner with Congress, the 
Administration and elected officials at the Federal, state, and local level on policy 
and regulatory changes, as well as public education campaigns to reduce food waste 
and increase food donation. As you examine the scope of food rescue in America and 
begin preparing for the next farm bill, we urge you to make this issue a priority 
and look forward to working with you. 

Standardizing date labels on food at the Federal level is one policy change that 
would have a significant impact on food waste at the consumer level and throughout 
the supply chain. Many of the date labels used in the food industry right now are 
a baffling mixture of ‘‘sell by’’ ‘‘best by’’ or ‘‘use by’’ that is not science-based and 
confuses consumers. In addition, providing a clear Federal standard about when 
food can be donated if it is past a quality date would enable increased food dona-
tions in the twenty states that currently have arbitrary restrictions on food dona-
tions past the sell by date. 

There are also other changes that would have a significant impact on food rescue, 
including a thorough review of USDA administered grant and incentive programs 
to identify opportunities to ensure that food rescue is specifically included. Many 
grant programs, such as Specialty Crop Block Grants, the Local Food Promotion 
Program Grants and the Farmers Market Promotion Program Grants support activi-
ties that mirror aspects of the work food banks are doing to rescue food, but do not 
specifically mention food rescue in the authorizing language for the grants. Expand-
ing the grants to encompass food rescue would make it easier for food banks to 
apply for funding to support food rescue, build innovative partnerships and fill the 
infrastructure and transportation funding gaps that exist today. 

As you continue to examine this critical issue, we stand ready to partner with 
you. I encourage you to visit your local food bank to learn about the challenges and 
opportunities they face, as well as their work to capture more food that would other-
wise be wasted. Thank you for the opportunity to testify and we look forward to dis-
cussing this further with you.

The CHAIRMAN. Well, I thank our witnesses for their testimony. 
The chair would remind Members they will be——

Mr. PETERSON. We have one more. 
The CHAIRMAN. I am sorry, Ms. Broad Leib. I jumped over on the 

end. I am sorry, ma’am. 
Ms. BROAD LEIB. That is okay. 
The CHAIRMAN. Ms. Broad Leib for 5 minutes. Sorry about that. 
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Ms. BROAD LEIB. Did my time pass so fast? 
The CHAIRMAN. You looked like—yes. 
Ms. BROAD LEIB. Thank you. 
The CHAIRMAN. My apologies. I am so sorry. Ms. Broad Leib, 5 

minutes. 
Ms. BROAD LEIB. That is okay. 

STATEMENT OF EMILY M. BROAD LEIB, J.D., ASSISTANT
CLINICAL PROFESSOR OF LAW AND DIRECTOR, FOOD LAW 
AND POLICY CLINIC, HARVARD LAW SCHOOL, JAMAICA 
PLAIN, MA 

Ms. BROAD LEIB. Thank you, Chairman Conaway, Ranking Mem-
ber Peterson, and the Members of the Committee for the oppor-
tunity to speak with you. 

My name is Emily Broad Leib, and I direct the Harvard Law 
School Food Law and Policy Clinic. 

We have worked on reducing food waste for several years, and 
through our work with various clients and partners, we have come 
to see intimately the challenges to food waste reduction and food 
recovery. And I want to highlight a few issues. 

First, as you have heard from many of my colleagues, confusion 
over date labels is a major cause of food waste. The ReFED report 
found that standardizing date labels is the most cost-effective of 27 
of the different solutions they examined to reduce food waste, and 
could divert 398 tons of food waste. We have identified two key 
challenges with date labels. First, in The Dating Game, which we 
published in 2013 with the NRDC, we showed that there is a diz-
zying array of state laws created to fill the void in Federal regula-
tion on this issue. Forty-one states and D.C. regulate date labels, 
but no two states have the same law, which is evidence that these 
laws are not based in science or sound public policy. New York, for 
example, does not regulate dates on any food products, but its 
neighbor, Massachusetts, requires dates on all perishable and 
semi-perishable products, and then heavily restricts sale or dona-
tion after the date. 

Second, we found that consumers are confused. On most foods, 
date labels are not intended to communicate safety. Instead, they 
signal a manufacturer’s estimate of how long the food will be at its 
best taste. But consumers toss past-date food because of safety 
fears. In a national survey my clinic conducted this April with the 
National Consumers League and the Johns Hopkins Center for a 
Livable Future, we found that over 1⁄3 of consumers always throw 
food away after the date, and 84 percent do so at least occasionally. 
Interestingly, 1⁄3 of consumers also already believe the Federal Gov-
ernment regulates date labels. 

Through our work on date labels, we have also learned that safe-
ty is a risk for certain food products, such as deli meats or 
unpasteurized dairy, if they are consumed after the date. That also 
isn’t communicated clearly to consumers. Moving forward, we could 
align with what most other countries do, and as Representative 
Pingree discussed, require a standard quality label on foods where 
freshness is a concern, and a standard safety label on foods that 
actually carry a safety risk after the date. We have been excited 
to see support for standard date labels from companies like Wal-
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Mart, General Mills, Nestlé, and Campbell’s. Standardizing these 
labels could help consumers make better decisions, they could fa-
cilitate donation of safe, past-date food, and could also be a win for 
companies. 

Moving on, I would like to talk about food donation. Several of 
my colleagues, and the Chairman, mentioned the fear of exposure 
to liability, which hampers food donation, but strong liability pro-
tections already exist. In 1996, Congress passed the Bill Emerson 
Good Samaritan Act which provides a very strong Federal floor of 
civil and criminal liability protection to both food donors and the 
nonprofit organizations that distribute food to needy individuals. 
These organizations are protected as long as they don’t act with in-
tentional misconduct or gross negligence. But 67 percent of manu-
facturers and 54 percent of retailers still say that the main reason 
they don’t donate is because of fear of liability. 

Food recovery organizations report that many donors don’t know 
about this legislation, or that if they do know, they are concerned 
about the lack of authoritative interpretation of some of the key 
terms. 

The Act has not been challenged in court, so there are no judicial 
interpretations of it, and it was never assigned to any agency, so 
there are no agencies that provide Federal guidance for filling 
these gaps, or provide education about the Act. Congress could call 
on an agency to provide guidance and raise awareness about the 
Act to help address these challenges. 

Closely related to liability is the issue of food safety regulations. 
In our federalist system, regulations for grocery stores and res-
taurants takes place at the state level. State health codes vary, but 
they are mostly based on the FDA Food Code. However, the Food 
Code does not incorporate language around food donation, so states 
lack Federal guidance around safe food donation. Including food do-
nations in the Food Code or other Federal guidance could help 
states clarify their safety laws and better prioritize food donation. 

Last, I want to mention the opportunity for innovation. Organi-
zations have begun to test different entrepreneurial approaches to 
food recovery. Several of our client organizations are testing tech-
nologies that connect donors and food recovery organizations, that 
convert nonconforming fruits and vegetables into new products, or 
apply retail models to provide surplus food at a low cost. As often 
happens, these innovations could not be predicted when the laws 
were first passed, so several existing laws like the Emerson Act ac-
tually posed barriers to the viability of some of these innovations. 
This Committee could address barriers like this, and create a 
friendlier climate for innovation. 

In conclusion, despite strong laws, barriers persist. Addressing 
the challenges I mentioned, such as standardizing date labels, 
strengthening liability protections and food safety guidance, and 
supporting innovation can reduce the amount of food waste, and in-
crease the amount of healthy, safe food recovered. 

Thank you. 
[The prepared statement of Ms. Broad Leib follows:]
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1 Mark Bittman, How to Feed the World, N.Y. TIMES, (Oct. 14, 2013), http://
www.nytimes.com/2013/10/15/opinion/how-to-feed-the-world.html?pagewanted=all&_r=0. 

2 ReFED, A Roadmap to Reduce U.S. Food Waste by 20 Percent 12 (2016), http://
www.refed.com/downloads/ReFED_Report_2016.pdf. 

3 ReFED, A Roadmap to Reduce U.S. Food Waste by 20 Percent 10 (2016), http://
www.refed.com/downloads/ReFED_Report_2016.pdf. 

4 Kevin D. Hall, et al., The Progressive Increase of Food Waste in America and Its Environ-
mental Impact, 4 PLOS ONE 1, 2(2009), http://journals.plos.org/plosone/article?id=10.1371/
journal.pone.0007940#pone-0007940-g001. 

5 The Food Recovery Hierarchy, U.S. Envtl. Prot. Agency, https://www.epa.gov/sustainable-
management-food/food-recovery-hierarchy (last updated March 31, 2016). 

6 Alisha Coleman-Jensen, et al., U.S. Dep’t of Agric., Econ. Research Serv., Household Food 
Security in the United States in 2014 4 (2015), http://www.ers.usda.gov/publications/err-eco-
nomic-research-report/err194.aspx. 

7 ReFED, A Roadmap to Reduce U.S. Food Waste by 20 Percent 12 (2016), http://
www.refed.com/downloads/ReFED_Report_2016.pdf. 

PREPARED STATEMENT OF EMILY M. BROAD LEIB, J.D., ASSISTANT CLINICAL
PROFESSOR OF LAW AND DIRECTOR, FOOD LAW AND POLICY CLINIC, HARVARD LAW 
SCHOOL, JAMAICA PLAIN, MA 

Chairman Conaway, Ranking Member Peterson, and Members of the Committee, 
thank you for the opportunity to testify on the laws and policies that can help re-
duce food waste from field to table. My name is Emily Broad Leib and I am an As-
sistant Clinical Professor of Law at Harvard Law School and the Director of the 
Harvard Food Law and Policy Clinic (FLPC), a division of the Center for Health 
Law and Policy Innovation. FLPC was established in 2010 to provide legal and pol-
icy guidance to a range of clients seeking to increase access to healthy foods, assist 
small and sustainable farmers in breaking into new commercial markets, and re-
duce waste of healthy, wholesome food, while educating law students about ways 
to use law and policy to impact the food system. 

FLPC has been researching policies to reduce food waste for several years. In Sep-
tember 2013, we published a report with the Natural Resources Defense Council 
that analyzed the laws regarding expiration dates and explained how these unclear 
and unregulated labels contribute to an alarming amount of unnecessary food waste. 
Since the publication of that report, FLPC has continued to work on the challenge 
of confusing date labels, while also researching other policy opportunities to divert 
surplus food away from the landfills and into the homes of those in need. Through 
our work with a range of clients, we have seen intimately the challenges that inhibit 
food waste reduction and food recovery. 

While there is an abundance of food produced in the U.S. every year,1 a signifi-
cant amount of this food ends up in business’ dumpsters and consumers’ trash cans, 
making its way to landfills instead of the plates of hungry families.2 Forty percent 
of the food produced in the U.S. goes uneaten, resulting in 62.5 million tons of wast-
ed food each year.3 Food waste in the U.S. has been on the rise for the past several 
decades, with per capita food loss increasing by 50 percent from 1974 to 2005.4 A 
number of Federal laws strive to reduce food waste or promote food recovery, yet 
several barriers limit their effectiveness. 

Although the best outcome for the environment is to reduce food waste at the 
source, the next best outcome, according to the Environmental Protection Agency 
(EPA) Food Recovery Hierarchy, is ensuring that surplus or unused food is used to 
feed people.5 Fourteen percent of American households were food-insecure during 
2014, meaning they lacked access to a sufficient amount of food to lead an active, 
healthy lifestyle at some point during the year.6 Since, according to the Food Recov-
ery Hierarchy, the top two priorities are to reduce food waste and get surplus food 
to people in need, this testimony focuses on opportunities in these two categories. 
This testimony is divided into four segments which detail several key ways to re-
align Federal policies in order to overcome some of the hurdles that lead to unneces-
sary food waste or prevent the donation of surplus food. 

I. Reducing Food Waste by Standardizing and Clarifying Date Labels 
The growing, transporting, processing, and disposing of uneaten food costs the 

U.S. $218 billion each year, and an estimated 2⁄3 of this lost economic value occurs 
at the household level.7 Consumer confusion over date labels is a top driver of this 
waste. 

No national uniform system for date labeling exists in the U.S., which allows com-
panies to use a dizzying array of labels including ‘‘sell by,’’ ‘‘use by,’’ ‘‘best by,’’ and 
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8 Emily Broad Leib, Natural Res. Def. Council & Harvard Food Law & Policy Clinic, The Dat-
ing Game: How Confusing Food Labels Lead to Food Waste in America 9 (2013), http://
www.chlpi.org/wp-content/uploads/2013/12/dating-game-report.pdf. 

9 Emily Broad Leib, Natural Res. Def. Council & Harvard Food Law & Policy Clinic, The Dat-
ing Game: How Confusing Food Labels Lead to Food Waste in America app. B at 32 (2013), 
http://www.chlpi.org/wp-content/uploads/2013/12/dating-game-report.pdf. 

10 Emily Broad Leib, Natural Res. Def. Council & Harvard Food Law & Policy Clinic, The Dat-
ing Game: How Confusing Food Labels Lead to Food Waste in America app. C at 35–54 (2013). 

11 See, e.g., N.H. Rev. Stat Ann. § 184:30–g (2016); N.H. Code Admin. R. Agr. 1412.04 (2016). 
12 105 Mass. Code Regs. 520.119 (2016). 

‘‘expires on.’’ 8 These dates are generally not intended as safety indicators; instead, 
they signal a manufacturer’s estimate of how long food will taste its best. However, 
consumers mistakenly believe that these dates are indicators of safety, and many 
report throwing food away once the date passes, due to fear of safety risks. For the 
small set of foods that carry some risk if consumed after the date, this risk also is 
not communicated clearly to consumers. In our work over the past few years, we 
have identified two key challenges with date labels. 

First, as we reported in The Dating Game, the absence of Federal law governing 
date labels has allowed states to regulate date labels, leading to a wide range of 
labeling laws in different states. No two states have the same law, evidence that 
they are not based in science or sound public policy. Forty-one states plus the Dis-
trict of Columbia require date labels on at least some food items, whereas nine 
states, including New York, do not require or regulate date labels on any food prod-
ucts (see Figure 1).9 The states that regulate date labels also vary greatly in their 
requirements.10 Some require the use of labels only on narrow categories of food. 
New Hampshire, for example, requires date labels only on containers of cream and 
pre-wrapped sandwiches.11 Other states have much broader regulations: Massachu-
setts requires date labels on all prepackaged perishable and semi-perishable food 
products.12 

Figure 1: State Requiring Date Labels on At Least Some Food Products 

States Requiring Date Labels on At Least Some Food Products
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13 Emily Broad Leib, Natural Res. Def. Council & Harvard Food Law & Policy Clinic, The Dat-
ing Game: How Confusing Food Labels Lead to Food Waste in America 26 (2013), http://
www.chlpi.org/wp-content/uploads/2013/12/dating-game-report.pdf. 

14 See, e.g., 105 Mass. Code Regs. 520.119(f) (2016); Or. Rev. Stat. § 616.825 (2016). 
15 Mont. Admin. R. 32.8.202 (2016). 
16 Emily Broad Leib, Natural Res. Def. Council & Harvard Food Law & Policy Clinic, The Dat-

ing Game: How Confusing Food Labels Lead to Food Waste in America 17–18 (2013), http://
www.chlpi.org/wp-content/uploads/2013/12/dating-game-report.pdf. 

17 Emily Broad Leib, et al., Consumer Perceptions of Date Labels: National Survey, (2016), 
http://www.chlpi.org/wp-content/uploads/2013/12/Consumer-Perceptions-on-Date-Labels_May-
2016.pdf. 

Twenty states and the District of Columbia prohibit or restrict sale or donation 
of food products once the date has passed (see Figure 2).13 These state laws also 
vary widely. Massachusetts and Oregon allow past-date products to be sold, but im-
pose restrictions on sales, such as requiring them to be clearly labeled as past-date 
and separated from pre-date products.14 Montana, which requires milk to bear a 
‘‘sell by’’ date of 12 days after pasteurization, prohibits milk from being sold or ‘‘oth-
erwise offered for public consumption’’ after the date.15 

Figure 2: States Regulating Food Sales Past some Label Dates 

States Regulating Food Sales Past Some Label Dates

Second, we have learned that consumers are confused. On most foods, date labels 
are not intended to communicate safety. Instead, manufacturers choose dates based 
on how long they estimate the food will taste its best. They use a variety of quality-
based methods to determine these dates, including consumer taste tests, literature 
values, product turnover rates, or consumer complaints.16 

But many consumers throw away food once the date passes because they mistak-
enly think the date is an indicator of safety. A representative national survey con-
ducted in April 2016 by FLPC, the National Consumers League, and Johns Hopkins 
Center for Livable Future, found that consumers use date labels to make decisions 
about discarding food: over 1⁄3 always discard food close to or past the date on the 
label, and 84% do so at least occasionally.17 A third of consumers also wrongly think 
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18 Emily Broad Leib, et al., Consumer Perceptions of Date Labels: National Survey, (2016), 
http://www.chlpi.org/wp-content/uploads/2013/12/Consumer-Perceptions-on-Date-Labels_May-
2016.pdf. 

19 Jonathan Bloom, American Wasteland 187 (Da Capo Lifelong Books, 2011). 
20 Consumer insight: date labels and storage guidance, Waste & Resources Action Programme. 

May 2011. http://www.wrap.org.uk/sites/files/wrap/ES%20Technical%20report%20dates_0.pdf 
(assumes U.S. home behaviors are equivalent to those in U.K.). 

21 Centers for Disease Control and Prevention, Listeria (Jan. 2, 2013), http://www.cdc.gov/
listeria/risk.html. 

22 Ctr. for Food Safety & Applied Nutrition, Food & Drug Admin. & Food Safety & Inspection 
Serv., U.S. Dep’t of Agric., Quantitative Assessment of Relative Risk to Public Health from 
Foodborne Listeria monocytogenes Among Selected Categories of Ready-to-Eat Foods (2003). 

23 Raftery Resource Network, Inc., Expired Product Project, Developed for the Joint Industry 
Unsaleables Steering Committee of Grocery Manufacturers of America & Food Marketing Insti-
tute 2 (July 2003), http:// www.gmaonline.org/downloads/research-and-reports/
expiredproducts.pdf. 

24 Directive 2000/13/EC of the European Parliament and the Council on the approximation of 
the laws of the Member States, Art. 3 (‘‘E.U. Food Labeling Directive’’). The Directive is imple-
mented in Great Britain by the Food Labelling Regulations 1996 (FLR). According to the FLR, 
‘‘food ready for delivery to the ultimate consumer or to catering establishments must carry an 
‘appropriate durability indication,’ ’’ in the form of either a ‘‘best before’’ date or a ‘‘use by’’ date. 
Great Britain Food Labelling Regulations 1996, 1996 No. 1499 (20)–(22). 

25 ReFED, A Roadmap to Reduce U.S. Food Waste by 20 Percent 33 (2016), http://
www.refed.com/downloads/ReFED_Report_2016.pdf. 

that date labels are federally regulated.18 Wasted food costs the average American 
family of four $1,365 to $2,275 per year.19 Studies in the United Kingdom found 
that 20% of household waste is due to date label confusion.20 When consumers mis-
interpret indicators of quality and freshness for indicators of a food’s safety, this in-
creases the amount of food that is unnecessarily discarded. 

Consumers are also misled, and potentially put at risk, when they are not warned 
of foods that may be unsafe after the date. This is the case with certain ready-to-
eat foods that are at risk of contamination with Listeria monocytogenes. Listeria can 
reproduce under refrigeration, and ready-to-eat foods are not cooked before they are 
consumed, so the Listeria remains on these products.21 A joint FDA/USDA study 
identified several foods in this category, including deli meats and unpasteurized 
dairy items.22 Clearer date labels could better serve consumers by identifying foods 
that may become unsafe after the date. 

In addition to food waste by consumers, thousands of pounds of food are also 
needlessly trashed before they reach the consumer because the date has passed. A 
report sponsored by the Grocery Manufacturers Association and the Food Marketing 
Institute estimated that about $900 million worth of inventory was removed from 
the supply chain in 2001 due to expiration dates.23 Fifteen years later, this number 
has likely only increased. 

Internationally, most date label regulations, including the standards in place 
throughout the European Union, utilize a dual label system that requires a stand-
ard quality label on foods where freshness is a concern and a standard safety label 
on foods that carry a safety risk past the date.24 ReFED, a collaboration of business, 
nonprofit, foundation, and government leaders committed to reducing food waste, 
found in its Roadmap to Reduce Food Waste by 20 Percent that standardizing date 
labels was the most cost effective of 27 potential solutions. They report that stand-
ardizing date labels has the potential to divert 398,000 tons of food waste per year 
and provide $1.8 billion per year in economic value.25 Having one clear indicator on 
a food product to let consumers know if it is a quality label or a safety label could 
reduce food wasted due to consumer confusion and also keep consumers safe. 

More education is needed to help ensure past-date food is not needlessly wasted. 
Standardizing date labels could make it easier for Federal agencies and other orga-
nizations to conduct such education. Indeed, education will be needed to ensure the 
success of standard date labels if such standards are created. In addition to reduc-
ing waste in consumers’ homes, clarifying date labels also can ensure that more 
wholesome past-date food is donated. Many food businesses are unsure whether 
past-date food is safe, whether its donation is lawful, and whether they will receive 
liability protection. This makes them reluctant to donate past-date foods. Further, 
food bank recipients, like other consumers, are confused about date labels and hesi-
tant to consume past-date foods. Standard date labels could make clear which foods 
could be safely donated and consumed after the date and which cannot, reducing 
waste at all levels of the supply chain. 
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28 H.R. 2029, 114th Cong. § 113(a) (2015) (to be codified at I.R.C. § 170(e)(3)(C)). 
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Retailers, and Restaurants, 13, 16 (2014) http://www.foodwastealliance.org/wp-content/
uploads/2014/11/FWRA_BSR_Tier3_FINAL.pdf. 

30 Food Waste Reduction Alliance, Analysis of U.S. Food Waste Among Food Manufacturers, 
Retailers, and Restaurants, 13, 16 (2014) http://www.foodwastealliance.org/wp-content/
uploads/2014/11/FWRA_BSR_Tier3_FINAL.pdf. 

31 42 U.S.C.A. § 1791 (2016). 
32 42 U.S.C.A. § 1791(b)(9) (2016). 
33 42 U.S.C.A. § 1791(c) (2016). 
34 H.R. Rep. No. 104–661, at 3. (1996); D.C. Code Ann. § 48–301 (West 2016). 
35 See, e.g., Telephone Interview with Emily Malina, Chief Product Officer, Spoiler Alert (Nov. 

13, 2015). 
36 University of Arkansas, Food Recovery: A Legal Guide 3 (2013), http://law.uark.edu/docu-

ments/2013/06/Legal-Guide-To-Food-Recovery.pdf. 

II. Increasing Donations by Food Manufacturers, Retailers, and Res-
taurants 

Great potential also exists to increase the amount of healthy, wholesome food that 
is donated. ReFED found that consumer-facing businesses, such as retailers and res-
taurants, generated 40 percent (25 million tons) of food waste and food manufactur-
ers generated two percent (1 million tons).26 Yet, according to a report jointly spon-
sored by the Grocery Manufacturers Association and the Food Marketing Institute, 
in 2011 only 1.6% of food deemed unsaleable by food manufacturers was recovered 
for human consumption; among food retailers and wholesalers only 17.9% was re-
covered.27 The sheer amount of food being sent to the landfill instead of donated 
in these sectors is evidence that more can and should be done to mitigate food 
waste. 

Food manufacturers and retailers make individual calculations when deciding 
whether or not to donate surplus foods, but two key elements generally play a role 
in such decisions: cost and liability. Fortunately, Congress helped to address the 
cost of donation with the recent Fiscal Year 2016 omnibus budget, which expanded 
opportunities to claim an enhanced tax deduction for food donation to all businesses 
and increased the cap on this deduction (some businesses like farms can still use 
extra help; see Section IV for more information).28 Federal law also provides very 
strong liability protection for food donations, yet more can be done to strengthen 
these liability protections and help tip the scale in business decisions regarding 
whether to donate. 
Liability Protections 

Many food manufacturers, retailers, and wholesalers cite fear of liability as a pri-
mary deterrent to donating food.29 A 2014 survey conducted by the Food Waste Re-
duction Alliance, a joint industry task force comprised of leading companies and 
trade associations in the food, beverage, food service, and food retail industries, 
found that 67% of food manufacturers and 54% of retailers and wholesalers cite li-
ability as one of the main barriers to food donation.30 However, strong Federal and 
state liability protections exist for the donation of food items. 

In 1996, Congress passed the Bill Emerson Good Samaritan Food Donation Act 
(Emerson Act), which provides a Federal floor of civil and criminal liability protec-
tion to food donors and nonprofit organizations that distribute food.31 The Emerson 
Act protects a broad range of food donors, including individuals, businesses, non-
profit organizations, government entities, and gleaners—individual or entities that 
harvest and donate agricultural crops.32 The protection applies so long as they do-
nate ‘‘apparently wholesome food’’ in ‘‘good faith’’ and do not act with intentional 
misconduct or gross negligence.33 In addition to this Federal protection, all 50 states 
and Washington, D.C. have passed their own state-level Good Samaritan acts, but 
the protection provided and foods covered vary from state to state.34 

Despite this strong protection, why do so many potential food donors still decline 
to donate because of liability fears? Food recovery organizations report that many 
potential donors are unaware of liability protection or the Emerson Act, and it is 
difficult to spread the word to those who are not already donating.35 Those that do 
know about the Act are concerned about the lack of authoritative interpretation of 
its key terms, including ‘‘needy individual’’ and ‘‘apparently wholesome food.’’ The 
Emerson Act has not been challenged court, so no judicial interpretations of it 
exist.36 There is also no agency guidance interpreting the Act. Part of the reason 
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42 FDA Food Code, U.S. Dep’t of Health & Human Servs., Food & Drug Admin., http://
www.fda.gov/downloads/Food/GuidanceRegulation/RetailFoodProtection/FoodCode/
UCM374510.pdf (last visited Apr. 28, 2016). 

for the lack of interpretative guidance is that, unlike many statutes, which delegate 
power to an agency to interpret and enforce them, authority under the Emerson Act 
was never assigned to a particular Federal agency. Thus, no agency is required to 
provide Federal guidance or raise awareness of the Act. Potential donors have only 
the 1996 statutory language on which to base decisions regarding their coverage. 
One way to clarify the scope of the Emerson Act and promote public awareness is 
to assign authority to a specific executive agency to oversee and interpret this legis-
lation. 

In addition, the Emerson Act could be examined for further opportunities to in-
crease food donation. For example, the Emerson Act only covers foods that comply 
with or are reconditioned to comply with all Federal, state, and local quality and 
labeling standards.37 Federal law includes several labeling requirements, such as 
name of the food, manufacturer’s address, net quantity of contents, an ingredient 
list (which includes allergen information) and nutrition facts panel.38 Some of these 
labels are not necessary to ensure that donated food is safe. Ingredient lists or aller-
gen warnings are important for safety, but the net weight is not. Fear of facing li-
ability due to donating mislabeled food, even if the mislabeling is not pertinent to 
food safety, is a major impediment to food donation.39 Often food goes to waste pre-
cisely because there is a deficiency in its labeling, so salvaging food that is mis-
labeled in a way not relevant to safety could help to prevent unnecessary waste. The 
Emerson Act also does not explicitly state that donations of past-date foods are pro-
tected from liability and, as a result, past-date food that is perfectly safe for con-
sumption often winds up in landfills. 

Despite the strong liability protection in the Emerson Act, many businesses still 
fail to donate because of liability concerns. The ReFED report found that educating 
potential food donors on donation liability laws has the potential to divert 57,000 
tons of food waste from the landfill.40 More can be done to put donors at ease about 
the protections, raise awareness of the Act, and strengthen its provisions. 

Food Safety 
Closely related to liability is the issue of compliance with food safety regulations. 

Even if they know they will be protected from liability, businesses are fearful of 
doing something that may run afoul of their health inspectors. Most food safety reg-
ulations that impact food donation are created at the state level, so businesses have 
to understand and comply with state regulations and their interpretations by state 
and local health departments. Yet these regulators and health inspectors often are 
not aware of the importance of food donations or the best practices for safely and 
economically donating food. Food donors and recovery organizations lament the lack 
of guidance on rules for food donation in their states, or the hesitation on the part 
of health inspectors to allow donation programs to proceed. 

States have authority over food safety rules for foods that are sold within the 
state, but the FDA plays a key role in creating state regulations through dissemina-
tion of food safety knowledge through the FDA Food Code. The Food Code is a 
model code created with the help of the Conference for Food Protection (CFP), an 
organization made up of industry, government, and consumer groups who develop 
and promote food safety standards.41 The Food Code is released every 4 years and 
adopted by most states.42 However, the Food Code does not include model language 
regarding donation, meaning states lack guidance on incorporating food donation 
provisions into their laws. 

In the late 1990s, USDA and FDA recognized the need for model guidance regard-
ing food donation and, using the expertise of the CFP, created the Comprehensive 
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Rebecca Smithers, UK’s first ‘social supermarket’ opens to help fight food poverty, THE GUARDIAN 
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Guidelines for Food Recovery Programs.43 The Guidelines provide information on 
maintaining a safe food recovery program (based on the Food Code); statistics on 
food waste and food recovery; food recovery activities undertaken by the govern-
ment; and legal protections for food recovery.44 The Guidelines serve as a useful re-
source; however, they target businesses rather than regulators. The Guidelines are 
only briefly summarized in the appendix of the Food Code.45 Because of the ubiquity 
of the Food Code,46 including food donation language in the Food Code, rather than 
just mentioning the Guidelines in an appendix, could ensure familiarity with best 
practices for food donation among state and local food safety officials, who are the 
ones making decisions about whether to allow regulated businesses to donate. Fed-
eral leadership can encourage states to make donation a priority; whether through 
the addition of language on food donation to the Food Code or otherwise dissemi-
nating best practices to state regulators. 

In addition to the dissemination challenges, the Guidelines are not updated on a 
regular schedule. The Guidelines were last released in 2007, yet the FDA Food Code 
has been updated twice since then, leaving outdated food safety language and guid-
ance in the Guidelines. In April 2016, CFP approved a new version of the Guidelines 
to be released shortly.47 Although new Guidelines will be released this summer, 
they will soon become outdated if they are not updated regularly. Updating the 
Guidelines every 4 years, the same rate the FDA Food Code, could ensure that the 
Guidelines stay up to date.48 

Each year, food manufacturers, wholesalers, and retailers waste billions of pounds 
of food. Clarifying the language of the Emerson Act, removing some of the non-es-
sential restrictions in the Emerson Act, and regularly providing food safety guidance 
that better targets state regulators can dispel some of the concerns with liability 
and help reduce the amount of food unnecessarily wasted each year. 

III. Supporting Innovative Food Recovery Models 
In recent years, organizations and individuals have begun to test entrepreneurial 

approaches to food recovery. Our clients and partners are testing technologies to 
connect donors and recovery organizations, converting nonconforming fruits and 
vegetables into new products, like juices and soups, or applying retail models to pro-
vide surplus food at a low cost.49 As often happens, innovations could not be pre-
dicted when laws were created, and several existing laws pose barriers. This Com-
mittee could further research ways to support innovation. 

As one example, some nonprofit organizations are following the model of ‘‘social 
supermarkets,’’ popularized in Europe, to sell surplus foods in a low-cost grocery.50 
These organizations can fill a need in communities where individuals are food-inse-
cure or lack regular food access, but for various reasons are not willing or able to 
qualify for government assistance or use a food pantry or soup kitchen. They also 
offer the potential for a sustainable solution to food recovery, as they can use cus-
tomer payments to offset the costs of labor, storage, and transportation of recovered 
food. ReFED’s Roadmap found that innovative retail models and secondary resellers 
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have the potential to divert 167,000 tons of food waste per year and provide $36.4 
million per year in economic value.51 

But these models face several challenges to their success. For example, food dona-
tions to these organizations are not protected under the Emerson Act unless the ul-
timate recipient ‘‘does not have to give anything of monetary value.’’ 52 The Act does 
not provide liability protection to the food donor when the ultimate recipient pays, 
even at a reduced rate, for the food. The protection under the Act does not need 
to be structured in this way. For example, Massachusetts provides liability protec-
tion to those who donate to a nonprofit that charges the final recipient for food at 
a level to ‘‘cover the cost of handling such food.’’ 53 Oregon provides liability protec-
tion to donors who give to a nonprofit that charges the final recipient based ‘‘on a 
scale reflecting ability to pay or only requiring a shared maintenance contribu-
tion.’’ 54 These examples show ways to offer liability protection to innovative non-
profit food recovery organizations and their donors. Notably, although these organi-
zations are selling food instead of giving it away for free, they are still nonprofit 
organizations organized and operated solely ‘‘for religious, charitable, or educational 
purposes.’’ 55 The nonprofit requirement ensures that food and any profits will be 
used for a charitable purpose. Any revenue-generating activities of these organiza-
tions would be conducted in furtherance of the enterprise’s social mission, rather 
than for profit-maximizing purposes. 

The Emerson Act was enacted to encourage food donations; however, the ‘‘no-
charge’’ provision deters donors from donating to innovative nonprofit social super-
markets and discourages traditional food recovery organizations from testing out 
new models. Similarly, the Federal enhanced tax deduction for food donation limits 
the enhanced deduction to foods that are given away for free to needy individuals 
and not ‘‘in exchange for money, other property, or services,’’ 56 meaning donations 
made to organizations that sell the food are not eligible for the enhanced deduction. 
Food donors are less likely to donate to an innovative food recovery organization 
that is not covered by the Federal liability protection and cannot offer them an en-
hanced tax deduction when they could instead donate to an organization that pro-
vides liability protection and an enhanced deduction, hampering the development of 
these new organizations. 

These provisions also constrain traditional food recovery organizations from 
broadening their offerings. According to a report by Feeding America, ‘‘Emergency 
food from pantries . . . are now a part of households’ long term strategies to supple-
ment monthly shortfalls in food.’’ 57 As a result of this increasing demand, ‘‘[F]ood 
banks across the nation continue to be stretched thin in their efforts to meet sus-
tained high need in the wake of the recession.’’ 58 Since these organizations rely on 
food donations, it would be counterproductive to do anything that prevents their do-
nors from receiving the enhanced deduction or causes them to lose their liability 
protection, such as selling the donated food at a low cost. Food banks struggle to 
receive not only donations of wholesome, safe food, but also to receive monetary do-
nations to help pay their labor, transportation, administrative, and other costs. Pro-
viding some of their food offerings for sale using a low-cost grocery model could help 
to bring in income and support their broader operations, while potentially serving 
a broader client base. Organizations like Goodwill and Salvation Army offer a model 
of using sales of certain items to raise money to support their free services. Allowing 
food banks to do the same would help to finance their ongoing work supporting indi-
viduals and families, while serving a broader population. 

The lack of liability protections or eligibility for enhanced tax deductions for do-
nors to nonprofit ‘‘social supermarkets’’ offer just a few examples of the types of bar-
riers that exist to innovation in the field of food recovery. Other innovative new 
models are struggling with a variety of similar or diverse challenges. Federal leader-
ship could help to catalogue these barriers and evaluate whether modifications could 
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create a friendlier climate for food recovery innovation while supporting the ulti-
mate goals of food waste reduction, food safety, and food security. 
IV. Improve Opportunities To Recover Wholesome, Fresh Food from the 

Farm 
On farms, approximately 10.1 million tons of food remain unharvested each year, 

often because market conditions make harvest uneconomical, leaving edible produce 
to rot in the field.59 Even more crops are wasted post-harvest because they do not 
meet quality or appearance criteria, thus rendering them unsaleable despite being 
edible and nutritious.60 While farms have an abundance of food that could be do-
nated, preparing, storing, and transporting this food for donation can be quite ex-
pensive. 

Farmers have to pay additional labor costs to harvest the crops that would other-
wise be left in the fields. The food needs to be stored, cooled, and packed until it 
is ready to be delivered to a food recovery organization.61 The cost of preparing the 
food for donation can be large-packing and cooling donated produce alone could cost 
thousands of dollars,62 and meat from surplus animals must be processed into edible 
food before it is donated, which could also be quite expensive. 

This food must then be transported to a food recovery organization. Transporting 
donated food requires a vehicle (sometimes one with refrigeration), a driver, gas, 
and other vehicle maintenance and repair expenses. This can be quite costly: one 
food recovery organization that uses refrigerated trucks to rescue and deliver sur-
plus food estimates that it spends $9,900 a week to run, maintain, and repair its 
four trucks, pay its drivers, and cover additional operating costs.63 Many farmers 
rely on volunteer groups or food recovery organizations to transport the food for 
them. But in the many cases where local food recovery organizations simply do not 
have the capacity to transport the food, would-be donors find it more cost-effective 
to let the food rot in the field instead of paying for transportation.64 

To help address some of the costs involved in donating food, the Federal Govern-
ment (and several state governments) provides tax incentives. There are two types 
of Federal tax incentives available for food donors—a general deduction that applies 
to all charitable contributions and an enhanced tax deduction that applies to quali-
fied food donations. In comparison to the general deduction (which only allows a 
business to deduct the basis value of the product), the enhanced deduction allows 
businesses to deduct almost twice as much as the general deduction. It allows busi-
nesses to deduct the smaller of (a) twice the basis of the donated food or (b) the 
basis of the donated food plus 1⁄2 of the food’s expected profit margin.65 

FLPC applauds Congress on the Fiscal Year 2016 omnibus budget, which ex-
panded opportunities to claim the enhanced tax deduction to all qualifying busi-
nesses that donate food; in the past, the enhanced deduction was only available to 
C-corporations.66 The 2016 omnibus budget also increased the overall cap for the en-
hanced deduction, strengthened and clarified the formula for calculating the deduc-
tion, and clarified the method for determining the FMV of unsaleable food prod-
ucts.67 Congress has taken a significant step toward increasing food donations. Con-
gress or an executive agency should monitor the effectiveness of the expansion of 
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the enhanced tax deduction over time to determine if further changes need to be 
made to encourage food donations. 

Despite expansion of the availability of Federal tax incentives, the costs involved 
in donating food still pose challenges for farmers. One challenge is that farmers op-
erate with very low profit margins.68 Most U.S. farms are not profitable at all as 
ongoing businesses.69 According to the U.S. Department of Agriculture (USDA), 69 
percent of all U.S. farms were in the operating profit margin (OPM) ‘‘critical zone’’ 
in 2013.70 Profit margins are even worse for smaller farms, which might not earn 
enough from the sale of farm produce and services to cover their expenses.71 Since 
many farmers operate on a low profit margin, it is difficult for them to benefit from 
a tax deduction because a deduction only reduces the amount of taxable income, 
meaning the value of the deduction is contingent on the amount of taxable income 
(which, for farms and especially small farms, might not be very large.) 

Another challenge to donation by farmers or other low-profit-margin businesses 
is the lack of coverage for the ancillary costs of food donation. As outlined pre-
viously, farms face the steepest costs in getting food to food recovery organizations. 
Yet, the enhanced deduction does not explicitly provide coverage for the ancillary 
costs associated with food recovery.72 It is not in the financial interest of farmers 
to incur these costs when they are not offset by tax incentives, thus, much of this 
food continues to go to waste. California helps alleviate some of these costs by offer-
ing a tax credit that explicitly covers 50% of the costs incurred by the taxpayer in 
connection with the transportation of donated food.73 Because many businesses cite 
the costs of transporting donated food items as a key barrier to donation, Califor-
nia’s model is worth analyzing for potential applicability nationally. 

Because many farms operate on very low profit margins, any additional economic 
benefit they can receive for excess food that they grew but could not sell could in-
crease their profit margins and keep them in business. At the same time, food 
straight from the farm is often some of the healthiest food available, so incentivizing 
the donation of this food can greatly benefit food-insecure Americans. A tax credit, 
which is not contingent on the size of a donor’s taxable income, could provide a larg-
er incentive for farmers. To offset the specific costs that are most problematic for 
farmers, such a credit could also explicitly provide coverage for the ancillary costs 
associated with food donation, like transportation or storage. Other incentive models 
should also be examined for potential to address the unique challenges and costs 
faced by farmers attempting to recover healthy, wholesome food. 
V. Conclusion 

Forty percent of the food produced in the U.S. goes uneaten, resulting in 62.5 mil-
lion tons of wasted food each year.74 This waste results in the loss of natural re-
sources, including the 25% of the U.S.’s fresh water and 300 million barrels of oil 
that are used to produce food that ends up in landfills.75 Food waste presents a 
grave threat to our economy, our health, and our environment. It has been esti-
mated that redistributing just 30 percent of all the food lost in the United States 
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could feed every food-insecure American their total diet.76 Despite several compel-
ling policies, current laws still perpetuate barriers to food conservation and recov-
ery. Addressing the barriers identified above can significantly reduce the amount of 
food waste and increase the amount of healthy, safe and wholesome food recovered 
across the food system. 

ATTACHMENT 1

Consumer Perceptions of Date Labels: National Survey 
Authors: EMILY BROAD LEIB, CHRISTINA RICE, RONI NEFF, MARIE SPIKER, ALI 

SCHKLAIR, SALLY GREENBERG.

Background & Methods 
Each year, 40% of the United States food supply goes to waste.1 The growing, 

transporting, processing, and disposing of this uneaten food costs us $218 billion 
each year, and 2⁄3 of this lost economic value is due to household food waste.2 An 
important driver of household food waste is consumer confusion over date labels.3 
Date labels are those dates that are applied to foods and accompanied by prefixes 
such as ‘‘sell by,’’ ‘‘best before,’’ and ‘‘use by,’’ among others. A U.K. study found that 
20% of consumer waste occurs because of date label confusion.4

Because date labels are not federally regulated and state-level regulations, where 
they exist, are inconsistent, consumers face a dizzying array of unstandardized la-
bels on their food products. Many people throw away food once the date passes be-
cause they mistakenly think the date is an indicator of safety, but in fact for most 
foods the date is a manufacturer’s best guess as to how long the product will be at 
its peak quality. With only a few exceptions, the majority of food products remain 
wholesome and safe to eat long past their expiration dates. When consumers mis-
interpret indicators of quality and freshness for indicators of a food’s safety, this in-
creases the amount of food that is unnecessarily discarded. A recent report found 
that standardizing date labeling is the most cost-effective solution for reducing food 
waste, and could help to divert 398,000 tons of the food that is wasted each year.2

We conducted a survey to gain further insights into consumer perceptions of date 
labels. This survey was fielded online to a demographically representative sample 
of 1,029 adults from April 7–10, 2016. These questions were part of a CARAVAN® 
omnibus survey that is conducted twice a week by ORC International. The findings 
presented here are one piece of a larger analysis of consumer perceptions of date 
labels. 

Take Home Messages 
Our findings confirm that consumers use date labels to make decisions about dis-

carding food: over 1⁄3 always discard food close to or past the date on the label, and 
84% do so at least occasionally. One-third of consumers wrongly think that date la-
bels are federally regulated, and another 26% are unsure. The survey found that 
for future data label standardization, some labels would be particularly effective in 
communicating with consumers. ‘‘Best if used by’’ was most commonly seen as an 
indicator of food quality (70%) and only 12% viewed it as a food safety label. ‘‘Ex-
pires on’’ was most commonly seen as an indicator of food safety (54%), and rel-
atively few respondents (23%) saw it as referring to quality. Because all six of the 
labels we tested are currently used as quality indicators, many foods with the ‘‘ex-
pires on’’ label are unnecessarily wasted. We can build on consumer perceptions of 
the meanings of different labels to help consumers better identify date labels that 
indicate safety versus those that are only intending to communicate peak quality. 

Millenials were more likely to view date labels as indicators of food safety, more 
likely to think date labels are federally regulated, and more likely to discard food 
past the date on the label. 

Detailed Findings 
Consumers use date labels to make decisions about discarding food.
Over 1⁄3 of the population (37%) says they always or usually throw away food be-

cause it is close to or past the date that appears on the package. 84% of consumers 
throw out food based on date labels at least occasionally. Notably, younger con-
sumers (age 18–34) were most likely to discard food based on the date label, while 
older consumers (65+) were the least likely to do so. 
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84% of Consumers At Least Occasionally Discard Food Close To Or Past the 
Date on Its Package

Consumers have misperceptions and uncertainty about what date labels 
actually mean.

We examined perceptions of six date labels: ‘‘best by,’’ ‘‘best if used by,’’ ‘‘expires 
on,’’ ‘‘freshest by,’’ ‘‘sell by,’’ and ‘‘use by.’’ The survey found a striking amount of 
diversity in interpretation of the meaning of these labels, suggesting a need to 
standardize labeling and better educate consumers. The labels most commonly per-
ceived as indicators of food quality were ‘‘best if used by,’’ ‘‘best by,’’ and ‘‘freshest 
by,’’ which were perceived as indicators of quality by 70%, 67%, and 62% of con-
sumers, respectively. Both ‘‘best if used by’’ and ‘‘best by’’ were also relatively un-
likely to be misperceived as food safety labels. However, ‘‘freshest by’’ was more con-
fusing to consumers, with 9% seeing it as a food safety label and 11% unsure of the 
meaning. About half the respondents saw ‘‘expires on’’ (54%) as an indicator of food 
safety. Many respondents also saw ‘‘use by’’ (42%) as an indicator of food safety; 
however, 40% of respondents perceived ‘‘use by’’ as a quality label. The majority of 
consumers correctly interpreted the ‘‘sell by’’ label as an indicator to stores about 
when to stop selling food (81%). Nonetheless, still 7% saw it as a safety label and 
9% as a quality label. Younger consumers (age 18–34) were most likely to view all 
of these labels as food safety labels, while those aged 65+ were least likely to do 
so. 

Consumer Confusion Over Date Labels

One-third of consumers wrongly think that date labels are federally regu-
lated.
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There was considerable uncertainty and misinformation about whether the Fed-
eral Government regulates date labels. 36% of the population wrongly answered 
that date labels are federally regulated, and 26% were unsure. Only 1% said they 
are federally regulated only for specific foods, which is technically the correct an-
swer: the only food for which date labels are regulated federally is infant formula; 
all other foods are regulated at the state level or not at all, depending on the state. 
Those who were more likely to think that labels are federally regulated included 
younger consumers (18–34), African Americans, Hispanics, households of three or 
more, and households with children. 

36% of Consumers Think Date Labels Are Federally Regulated

Consumers’ willingness to throw away foods past the ‘‘use by’’ date de-
pends on the food.

Consumers were also asked about their frequency of discarding food based on the 
‘‘use by’’ label. We found that they were most cautious about raw chicken, with 50% 
of all respondents ‘‘always’’ throwing away raw chicken past the ‘‘use by’’ date. Con-
sumers were least cautious about unopened canned goods and breakfast cereal. But 
even for these less perishable foods, 12% and 9% of consumers still reported that 
they ‘‘always’’ throw away canned goods and breakfast cereal, respectively, past the 
‘‘use by’’ date. For those foods most likely to cause concern, consumer perceptions 
of the ‘‘use by’’ label may translate into large amounts of food wasted: raw chicken, 
pasteurized milk, and deli meats were thrown away ‘‘always’’ or ‘‘most of the time’’ 
by 69%, 59%, and 61% of consumers, respectively. Of those products, only deli meat 
has been shown to increase in risk after the date.5

Younger consumers (18–34) were more likely to ‘‘always’’ discard foods past the 
‘‘use by’’ date. This was true for all foods except raw chicken and prepared foods, 
for which rates of discarding past the date were uniformly high across age groups. 
Households with children were more likely than households with no children to dis-
card multiple foods. Household income did not affect willingness to throw away food 
past the date, by and large, but the lowest income category (less than $35k/year) 
was more likely to ‘‘never’’ discard raw chicken and deli meats—more expensive 
items—past the ‘‘use by’’ date. 

How often do consumers report discarding foods that have passed the ‘‘use 
by’’ date?
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Conclusion 
This survey aimed to understand the extent to which consumers are confused 

about date labels, learn about their perceptions regarding whether labels are feder-
ally regulated, and identify which labels most clearly communicate quality versus 
safety. This report confirms previous findings that consumers are confused by date 
labels. As a result, they unnecessarily discard food with a high frequency, which can 
be a significant contributor to the wasted food problem in the United States. In ad-
dition, as millenials were more likely to view date labels as indicators of food safety, 
more likely to think date labels are federally regulated, and more likely to discard 
food past the date on the label, survey findings show that work is needed to ensure 
that food waste does not continue to increase with future generations of consumers. 
Survey results also identified those date labels that most clearly communicate safety 
versus quality, which can be helpful as industry, nonprofit organizations, and policy-
makers examine options to improve consumer awareness by standardizing date la-
bels across the food supply. 

Survey results indicate that standardizing date labels and increasing consumer 
education on the meaning of date labels can help to reduce the significant amount 
of food that consumers unnecessarily discard. Consumers discarding less food can 
help meet the U.S.’s national food waste reduction goal to halve the country’s level 
of food waste by 2030, and it can decrease the amount of precious resources that 
are wasted producing food that unnecessarily ends up in the landfill instead of on 
consumer’s plates. 
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Executive Summary 
The waste of edible food by consumers, retailers, and manufacturers poses a sig-

nificant burden to the American food system. Wasted food costs consumers and in-
dustry money; squanders important natural resources that are used to grow, proc-
ess, distribute, and store America’s food supply; and represents a missed oppor-
tunity to feed the millions of food-insecure households in the United States that are 
struggling to access healthy, affordable food. Misinterpretation of the date labels on 
foods is a key factor leading to this waste.
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Improving date labeling policies and practices can decrease consumer confusion, 

which will not only reduce food waste, but also improve food safety. Date labels on 
food come in a dizzying variety of forms including ‘‘use by,’’ ‘‘best before,’’ ‘‘sell by,’’ 
and ‘‘enjoy by’’ dates, yet these simple markers are both poorly understood and sur-
prisingly under-regulated, such that their meanings and timeframes are generally 
not defined in law. Because regulators, industry players, and citizens have become 
accustomed to seeing date labels on many food products over time, policymakers 
have not asked important questions about the date labeling system, and there has 
been a dearth of rigorous policy analyses of how these labels affect consumers’ 
choices surrounding purchasing and discarding food products. 

This policy brief examines the historical impetus for placing dates on food—name-
ly a desire to indicate products’ freshness—and the ways in which the system has 
failed to meet this goal, while creating a range of ancillary problems. Relevant Fed-
eral laws and authorities are described along with a review of the legislative history 
on this topic, and a comparison of state laws related to food date labeling is pro-
vided. The paper then describes why and how date labels contribute to the waste 
of edible food in the United States and explains specifically how:

• The lack of binding Federal standards, and the resultant state and local varia-
bility in date labeling rules, has led to a proliferation of diverse and inconsistent 
date labeling practices in the food industry. Such inconsistency exists on mul-
tiple levels, including whether manufacturers affix a date label in the first 
place, how they choose which label phrase to apply, varying meanings for the 
same phrase, and the wide range of methods by which the date on a product 
is determined. The result is that consumers cannot rely on the dates on food 
to consistently have the same meaning.

• This convoluted system is not achieving what date labeling was historically de-
signed to do—provide indicators of freshness. Rather, it creates confusion and 
leads many consumers to believe, mistakenly, that date labels are signals of a 
food’s microbial safety, which unduly downplays the importance of more perti-
nent food safety indicators.

• This confusion also leads to considerable amounts of avoidable food waste as the 
mistaken belief that past-date foods are categorically unsuitable for consump-
tion causes consumers to discard food prematurely.

• Inconsistent date labeling policies and practices harm the interests of manufac-
turers and retailers by creating increased compliance burdens and food waste 
at the manufacturer/retail level.

• Date labeling practices hinder food recovery and redistribution efforts by mak-
ing the handling of past-date foods administratively and legally complex.

After analyzing these five core problems with the contemporary date labeling re-
gime, this report will introduce recommendations on how to begin to remedy the 
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food waste and food safety issues related to date labeling, by creating a system in 
which date labels more clearly communicate information. Recommendations are bro-
ken into two sections: the first section proposes key changes to the date labeling sys-
tem across the United States, and the second section identifies relevant stake-
holders and describes actions that each should take to address the issue. 

In brief, the recommendations are as follows: 

I. Standardize and Clarify the Food Date Labeling System Across the United States 
1. Make ‘‘sell by’’ dates invisible to the consumer: ‘‘Sell by’’ dates generate 

confusion and offer consumers no useful guidance once they have brought 
their purchases home. Therefore, ‘‘sell by’’ and other date labels that are used 
for stock control by retailers should be made invisible to consumers. Products 
should only display dates that are intended to communicate to the consumer.

2. Establish a reliable, coherent, and uniform consumer-facing dating 
system: The following five recommendations on how to standardize and clar-
ify date labels will help establish a more effective system of consumer-facing 
dates that consumers can understand and trust. The system should be con-
sistent across products to the extent it makes sense.

» Establish standard, clear language for both quality-based and safe-
ty-based date labels: The language used before dates on food products
should be clarified and standardized to better inform consumers of the
meaning of different dates. The words used should (1) be uniform for a par-
ticular meaning across the country and across products; (2) be unambiguous
in the information they convey; and (3) clearly delineate between safety-
based and quality-based dates.

» Include ‘‘freeze by’’ dates and freezing information where applica-
ble: Promote the use of ‘‘freeze by’’ dates on perishable food products to
help raise consumer awareness of the benefits of freezing foods and the
abundance of food products that can be successfully frozen in order to ex-
tend shelf life.

» Remove or replace quality-based dates on nonperishable, shelf-sta-
ble products: Removing ‘‘best before’’ or other quality dates from shelf-sta-
ble, nonperishable foods for which safety is not a concern would reduce
waste of these products and increase the weight given to labels placed on
products that do have safety concerns. Some type of date may still be use-
ful, such as an indication of shelf life after opening (e.g., ‘‘Best within XX
days of opening’’) or the date on which the product was packed (e.g., ‘‘Max-
imum quality XX months/years after pack date’’)

» Ensure date labels are clearly and predictably located on packages:
Consumers should be able to easily locate and understand date labeling in-
formation on packages, perhaps through the use of a standard ‘‘safe han-
dling’’ information box, akin to the Nutrition Facts panel.

» Employ more transparent methods for selecting dates: Create a set
of best practices that manufacturers and retailers can use to determine
date labels for products, and consumers can learn about if interested.
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3. Increase the use of safe handling instructions and ‘‘smart labels’’: Pro-
vide clear, pertinent food safety information alongside date labels. This could 
include additional phrases, QR codes that allow consumers to scan for more 
information, or ‘‘smart labels’’ like time-temperature indicators. 

II. The Role of Industry, Government and Consumers 
Collaboration amongst different stakeholders and entities is necessary to stand-

ardize and clarify the current date labeling regime. Each stakeholder has a role to 
play to improve the system. Three groups of stakeholders have been identified; solu-
tions targeted at each group include:

1. Food Industry Actors: Industry actors can take meaningful steps to reduce 
date label confusion, reduce food waste, and improve consumer safety by:
» Converting to a system which adopts the recommended changes above:

making ‘‘sell by’’ information invisible to consumers; establishing a stand-
ardized, easily understandable consumer-facing dating system; and pro-
viding more safe handling information;

» selling or donating near-expiration or expired products; and
» educating consumers on the meaning of date labels and on safe food han-

dling.
2. Government: Congress, Federal administrative agencies, state legislatures, 

and state agencies should work towards a system of date labeling that is more 
standardized, more easily understood by consumers, and less arbitrary. The 
Federal Food and Drug Administration and U.S. Department of Agriculture 
have existing authority to regulate misleading labels, and should use this au-
thority to reduce confusion around date labeling. Otherwise, Congress can act 
to create overarching Federal legislation. Regardless of whether a Federal law 
is passed, existing Federal guidance should be strengthened and streamlined 
so that states following such guidance will begin to implement more similar 
state laws and regulations.

3. Consumers and Consumer-Facing Agencies and Organizations: In-
creased consumer education—covering everything from the meaning of date 
labels, to the importance of proper refrigeration temperature, to strategies on 
how to determine whether food is safe and wholesome to eat—will be crucial 
regardless of whether policymakers decide to implement changes to the cur-
rent date labeling regime or to maintain the status quo. Federal, state, and 
local agencies and organizations can conduct consumer outreach and edu-
cation to build awareness of proper food safety, handling, and storage, as well 
as the high rates of food waste due to date label confusion and the detri-
mental effects of such waste. Consumers can act now by educating themselves 
as well.

Revising the convoluted and ineffective system of date labels is one of the most 
straightforward ways we can address the rising rates wasted food, while providing 
a service to consumers by improving both food safety outcomes and economic im-
pacts. 
Introduction 

America is fixated on food—we have television channels devoted to it, competi-
tions revolving around it, and every manner of book, blog, and newspaper column 
revering it. For a country so obsessed with food, it is alarming how much of it Amer-
icans throw away, despite the serious ethical, environmental, and financial implica-
tions of this waste. An estimated 40 percent of food in the United States goes 
uneaten,1 and according to even the most conservative estimates, Americans waste 
160 billion pounds of food each year.2 The rate of food loss in the United States far 
exceeds that of much of the rest of the world, with the average American consumer 
wasting ten times as much as food as the average consumer in Southeast Asia.3 One 
key contributor to wasting food is confusion around food expiration dates. 

Despite the high rate of food waste, almost 15 percent of U.S. households were 
food-insecure at some point in 2011.4 It has been estimated that redistributing 30 
percent of all the food lost in the United States could feed every food-insecure Amer-
ican their total diet.5

Wasted food has serious environmental consequences as well.6 When food is wast-
ed, all of the resources used to produce, store, transport, and handle that food—in-
cluding arable land, labor, energy, water, chemicals, and oil—are also wasted.7 A 
study by McKinsey & Company projected that roughly 100 million acres of cropland 
could be saved if developed countries reduced consumer food waste by 30 percent.8 
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It is estimated that approximately 25 percent of America’s freshwater use goes into 
the production of wasted food.9

Compounding these environmental and ethical harms are the financial losses in-
curred by American families when enough food to fill the Rose Bowl is wasted each 
day in the United States.10 At the consumer level, according to one calculation, food 
waste costs the average American family of four $1,365–$2,275 per year.11

Those studying the problem of food waste in the United States and abroad have 
identified confusion over food date labeling as a major contributing factor at both 
the industry and the consumer level.12 Research from the United Kingdom support 
a connection between the misinterpretation of date labels and wasted food,13 and 
a study conducted by the Bio Intelligence Service for the European Commission 
identified the standardization of food date labeling as an important policy interven-
tion to reduce food waste.14

This policy brief explores the relationship between food waste, food safety, and the 
regulatory systems that govern, or fail to govern, food date labeling practices in the 
United States. It will describe how the contemporary date labeling regime creates 
confusion among consumers, obstacles for food service providers, and inefficiencies 
in the food industry, ultimately contributing to and exacerbating the waste of edible 
food in this country. 

The brief will begin by tracing the history of food date labeling in the United 
States and then proceed to analyze the current labeling landscape at the Federal, 
state, local, and industry levels. Drawing on the results of a comprehensive lit-
erature review, a 50 state study of current date labeling regulations, and data from 
interviews with experts in government, industry, and food science, this paper will 
outline key problems with the contemporary date labeling regime: its disorienting 
effects on consumers, its failure to convey important food safety information (despite 
the appearance of doing so), its negative economic impacts across the food sector, 
and its hindrance of food recovery initiatives. All of these factors lead directly to 
food waste in American homes and across the supply chain, throughout production, 
distribution, retail, food service, and home consumption. 

Based on this analysis, the brief will conclude by outlining recommendations for 
how different stakeholders can take action to improve current practices and foster 
policy changes to begin to remedy the negative impacts of date labeling on food 
waste in the United States. 
Chapter 1: History of U.S. Date Labeling: A Piecemeal Response To Con-

sumer Interest in Date Labels 
The urbanization of the United States divorced most consumers from the creation 

of their food—these consumers began purchasing the bulk of their food, rather than 
growing it themselves, and had little personal knowledge concerning the freshness 
and shelf life of their purchases.15 As Americans began to buy more processed or 
packaged foods, this knowledge deficit forced consumers to rely on assurances from 
retailers that the foods they were purchasing were fresh, yet these assurances often 
proved insufficient to fully dispel consumer fears.16

By the 1970’s, consumer concern surrounding the freshness of food crystallized,17 
and diverse stakeholders within the food industry, government, and public interest 
sector began to seriously explore what is known as open dating in response to con-
sumer unease. Open dating uses a date label that includes a month, day, and year 
in a format clearly evident to the consumer.18 Out of a nationwide survey of 250,000 
shoppers published in 1975, 89 percent of respondents favored this kind of dating 
system.19 According to another survey, 95 percent of respondents listed open dating 
as the ‘‘most useful’’ consumer service for addressing product freshness concerns.20 
‘‘Open’’ dating differed from the long-established industry practice of ‘‘closed’’ dating, 
in which manufacturers and retailers used symbols or numerical codes that were 
undecipherable to consumers to manage their inventory and stock rotation,21 with-
out any intention of relaying that information directly to consumers.22 Throughout 
the 1970s, many supermarkets voluntarily adopted open dating systems in response 
to mounting consumer interest.23

Government actors also began to react to rising consumer demand for more objec-
tive, accessible indicators of product freshness and quality during this period. By 
1973, ten state governments had adopted laws or regulations mandating open dat-
ing for certain classes of food products.24 The Federal Government also began in-
creasing its engagement with the issue of date labeling by supporting research on 
this topic. In 1975, the General Accounting Office (now the Government Account-
ability Office or GAO) issued a report to Congress focusing on ‘‘problems with stale 
or spoiled foods’’ and advocating a uniform date labeling system to address con-
sumer concerns.25 In 1979, the Office of Technology Assessment (OTA), which ex-
isted as an office of the U.S. Congress from 1972 to 1995, was assisted by a task 
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force of consumer representatives, retailers, processors, wholesalers, scientific ex-
perts, and government officials in publishing a comprehensive report for the Senate 
on open dating to address ‘‘[consumer] concern over the freshness of food.’’ 26 Criti-
cally, even in the 1970s supporters of open dating recognized that assuring the 
microbiological safety of food could not be achieved using date labels.27 Indeed, the 
OTA report flatly stated that ‘‘there is little or no benefit derived from open dating 
in terms of improved microbiological safety.’’ 28 An analysis of the intersection be-
tween date labels and food safety will be discussed at length in the sections below. 

Food labeling received the concerted attention of Congress during this time pe-
riod, yet legislation on date labeling ultimately was not passed.29 Congressional ac-
tion could have regulated date labels across the country in a predictable, empiri-
cally-grounded way and would have standardized industry practices and preempted 
widespread variation in state regulations. Members of Congress recognized these 
benefits, and during the 1970s and 1980s introduced several legislative proposals to 
institute a uniform open code dating system on a nationwide scale, mostly via 
amendments to the Federal Food, Drug, and Cosmetic Act.30 At least ten bills were 
introduced by the 93rd Congress (1973–1975) alone.31 The 1975 GAO report encour-
aged Congress to adopt one of these proposed amendments.32 The Food and Drug 
Administration (FDA) also welcomed the potential for an explicit statutory mandate 
over date labeling, even while maintaining that it already had authority to regulate 
date labeling under its existing powers to control adulteration and misbranding.33 
However, none of the Federal legislative efforts gained enough momentum to pass 
into law and create a uniform, nationwide system.34

A variety of stakeholders shaped the debate about open dating legislation. In ad-
dition to the role consumers played in demanding more information about their 
products, various food industry actors also played a role. At first, supermarket 
chains opposed such regulation because they believed that ‘‘open dating would add 
to the price of the food, since shoppers would pick over the packages on the super-
market shelves, selecting only the newest,’’ 35 causing increased losses of outdated, 
but edible food, and thus forcing supermarkets to raise prices in order to account 
for the discarded products.36 However, after this initial opposition, supermarkets 
began to use open dates voluntarily in response to consumer demand, and even ad-
vertised the new practice as a promotional strategy to attract customers.37 Then, 
when Congress tried to pass legislation that would regulate open dating, spokes-
persons from the National Association of Food Chains argued before Congress that 
the industry was already voluntarily spending millions of dollars on food labeling 
and that the additional Federal requirements would simply impose higher costs and 
‘‘deter [members of the food chains] from adopting further voluntary, progressive 
programs in the future.’’ 38

Policymakers were also discouraged from coming up with a standard Federal 
model because of the difficulties of trying to harmonize the ‘‘differences in views on 
type of date, explanation of date, and foods covered.’’ 39 Further, food lawyers—even 
those advocating for a uniform date labeling system—questioned whether Congress 
was ‘‘willing to pass a strong preemption provision’’ that would invalidate all state 
laws, and thus successfully achieve a uniform national date labeling regime consist-
ently applied in all states.40

Due to the lack of success of open dating legislation, the 1970s saw the uneven 
and piecemeal creation of an American date labeling regime, as state governments 
and industry actors responded to consumers’ interest in fresh, unspoiled food in a 
range of ways, but with no unifying strategy at the Federal level.41 The resulting 
inconsistencies across state and local laws quickly began to create consumer confu-
sion 42 and industry distress 43 which did not go unnoticed, even by early observers. 
Food lawyers recognized that the proliferation of inconsistent state laws could affect 
interstate commerce, and hinted at the idea that it could inflate the price of food, 
reiterating the initial concern raised by supermarket chains that open labeling 
would lead to food waste and higher food prices.44 For example, costs would go up 
if food companies needed to use separate packaging lines for products entering each 
jurisdiction in order to comply with divergent state laws.45

Streamlining open dating laws across the nation, so that the food industry could 
adapt to a single legal regime instead of trying to comply with the proliferation of 
inconsistent state laws, provided then and continues to provide a strong rationale 
for Congress to pass legislation that can improve productivity and efficiency in the 
food industry. This would also ensure that consumers are provided consistent and 
coherent messages from the dates they are seeing.46 The GAO concluded its discus-
sion of open code dating in 1975 by warning that failure to implement a national 
system would ‘‘add to confusion, because as open dating is used on more products, 
it would continue letting each manufacturer, retailer, or state choose its own dating 
system.’’ 47 Nevertheless, no Federal legislation has been passed for more than 40 
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years and this lack of uniformity persists today, leading to wasteful food practices 
within the American food system. 

After a more than 2 decade lapse in Federal consideration of these issues, the 
next move towards a Federal date labeling requirement occurred in the late 1990s. 
In 1999, Congressman Frank Pallone (D–NJ) introduced the National Uniform Food 
Safety Labeling Act of 1999, which would have required food to bear a date after 
which the food should no longer be sold ‘‘because of diminution of quality, nutrient 
availability, or safety,’’ preceded by the words ‘‘use by.’’ 48 The bill was stalled at 
the House Energy and Commerce Committee and did not pass. 

Similarly, in 1999, Congresswoman Nita Lowey (D–NY) introduced the Food 
Freshness Disclosure Act and reintroduced similar bills in 2001, 2003, 2005, 2007, 
and 2009.49 All the bills were referred to the House Energy and Commerce Com-
mittee, but none passed out of Committee. The bills proposed to amend the Food, 
Drug, and Cosmetic Act by adding the requirement of applying uniform freshness 
dates on food. Uniformity would be achieved by requiring that all freshness dates 
be preceded by the phrase ‘‘best if used by.’’ 50 Foods identified under 21 CFR 
§ 101.9(j) as exempt from the nutritional labeling requirements of the Nutritional 
Labeling and Education Act (including food products served at restaurants or 
schools, raw fruits and vegetables, and certain ready-to-eat foods, such as foods sold 
at bakeries) would also be exempt from this legislation.51 The bill would require the 
‘‘manufacturer, packer, or distributor of the food’’ to select the freshness date based 
on tests that demonstrate that when consumed, the nutrient quality of the food 
would still be the same as indicated by the nutrition facts panel.53 If passed into 
law, this legislation would be a positive step towards achieving a uniform Federal 
date labeling system, but it could be strengthened in several ways, as detailed by 
the recommendations included in this report. For example, the new regulation could 
require affixing a safety-based date with a different standardized term such as ‘‘safe 
if used by’’ on products that are empirically proven to cause food safety risks rather 
than requiring a ‘‘best if used by’’ date on all food products.

Chapter 2: The Current Regulatory Regime 
To understand how the food date labeling system contributes to America’s food 

waste problem, it is essential to review the different legislative and regulatory sys-
tems that currently govern date labeling. As discussed above, despite occasional 
Federal interest, no legislation has been passed, and thus Federal law generally 
does not require or regulate the use of date labels.54 This lack of coordinated action 
at the Federal level increases the complexity of the food labeling regime by causing 
a regulatory void that states and localities have attempted to fill in various ways, 
resulting in a tremendously varied set of state and local laws regarding the use of 
date labels. Industry has also attempted to provide direction, with some food trade 
associations that don’t necessarily help to improve public health creating voluntary 
guidance on date labeling practices for specific commodities. Because none of these 
approaches are comprehensive, individual manufacturers and retailers are often left 
to decide how date labels are actually implemented.55
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The lack of formal definitions or standardization across date labeling policies and 
practices is a problem because it gives unreliable signals to consumers. Such incon-
sistency exists on multiple levels, including whether manufacturers affix a date label 
in the first place, how they choose which label category to apply, internal inconsist-
ency within each label category due to the lack of formal legal definitions, and varia-
bility surrounding how the date used on a product is determined. The result is that 
consumers cannot rely on the dates on food to consistently have the same meaning. 

This section analyzes the ways in which these regulatory and industry forces op-
erate and interact with each other. Ironically, despite the original intention of in-
creasing consumer knowledge about their food, date labeling has become a largely 
incoherent signaling device for consumers. Instead of offering the type of clear and 
unambiguous information that consumers seek, date labels can and do confuse and 
mislead them. 
Federal Law 

The scope of Federal laws governing food labeling is broad, but does not currently 
address date labeling with any specificity or consistency. Congress clearly has the 
power to regulate date labels under the Commerce Clause in the U.S. Constitution, 
which gives Congress power to regulate products sold in interstate commerce.56 
Using this power, Congress has passed a number of Federal statutes that govern 
labeling of different types of food, with two agencies having the clearest delegation 
from Congress of authority over food labeling: FDA and the U.S. Department of Ag-
riculture (USDA). However, as described in the previous section, because Congress 
has not successfully passed national date labeling legislation to date, no agencies 
have been given explicit authority to regulate in this realm. The statutes and the 
provisions that are most relevant to food labeling are discussed below, with excerpts 
of language from each Federal law included in Appendix A.

Congress clearly has the power to regulate date labels under the Com-
merce Clause in the U.S. Constitution, which gives Congress power to regu-
late products sold in interstate commerce. 

Agency Authority to Regulate 
Food Labeling and Existing Laws Congress has never mandated that FDA or 

USDA implement a national date labeling regime; 57 however, it has delegated gen-
eral authority to both agencies to ensure food safety and protect consumers from de-

VerDate 0ct 09 2002 15:04 Aug 03, 2016 Jkt 041481 PO 00000 Frm 00082 Fmt 6633 Sfmt 6621 P:\DOCS\114-52\20309.TXT BRIAN 11
45

20
40

.e
ps

11
45

20
41

.e
ps



79

ceptive or misleading food package information.58 Both FDA and USDA have the 
power to regulate food labeling for the foods that fall under their respective pur-
views. FDA has statutory authority to regulate the safety of all foods with the ex-
ception of meat, poultry, and some fish, under the Food, Drug, and Cosmetic Act 
of 1938, the Nutritional Labeling and Education Act of 1990, the Fair Packaging 
and Labeling Act of 1966, the Infant Formula Act of 1980, and the Food Safety Mod-
ernization Act of 2011.59 On the other hand, USDA has jurisdiction to regulate 
meat, poultry, and certain egg products, under the Poultry Products Inspection Act 
of 1957, the Federal Meat Inspection Act of 1906, the Egg Products Inspection Act 
of 1970, the Perishable Agricultural Commodities Act of 1930, and the Agricultural 
Marketing Act of 1946.60 FDA and USDA share jurisdiction over certain products 
including eggs 61 and fruits and vegetables.62

FDA receives broad food labeling authority under several of the Acts mentioned 
above, with its powers to regulate misbranded foods and misleading labels under the 
Food, Drug, and Cosmetic Act being the most robust.63 Since one of the purposes 
of the Food, Drug, and Cosmetic Act is to protect the interest of consumers, the Act 
prohibits the ‘‘adulteration or misbranding of any food.’’ 64 Food under FDA’s juris-
diction may be considered misbranded if the food’s label is false or misleading ‘‘in 
any particular.’’ 65 USDA also has the power to regulate misleading labels for all 
products under its purview, and has vested the Food Safety and Inspection Service 
(FSIS), an enforcement agency within USDA, with this authority.66 Under the Acts 
mentioned above, USDA has broad authority to promulgate regulations to protect 
consumers and ensure that products specifically regulated under each Act are not 
misbranded.67 Similar to the Food, Drug, and Cosmetic Act, under the provisions 
of these statutes, labels are considered misbranded if they are false or misleading 
‘‘in any particular.’’ 68 As explained throughout the report, the current date label 
system leads to consumer confusion and the waste of edible food. 

If FDA and/or USDA agree that date labels are ‘‘misleading,’’ they could make a 
case that their existing authority should be interpreted to allow them to regulate 
date labeling as a form of misbranding of food items, without any additional action 
on the part of Congress. 

Importantly, these laws also require that FDA and USDA work together in pro-
mulgating consistent regulations. For example, under both the Poultry Products In-
spection Act and the Federal Meat Inspection Act, USDA must prescribe regulations 
for labels that are consistent with the Food, Drug, and Cosmetic Act labeling stand-
ards.69 Further, the Egg Products Inspection Act provides that the two agencies 
must cooperate with one another in order to decrease the burden on interstate com-
merce in labeling of eggs, because packages that are not properly labeled could ‘‘be 
sold at lower prices and compete unfairly with the wholesome, not adulterated, and 
properly labeled and packaged products.’’ 70 In the past, FDA and USDA have issued 
joint notices about the regulation of eggs, specifically requesting comments on 
whether the varying practices for placing expiration dates on egg products would 
violate the misbranding provisions of the Food, Drug, and Cosmetic Act and ‘‘be mis-
leading to consumers given their expectations.’’ 71 These are some examples of how 
the two agencies interact with each other and share responsibility to ensure consist-
ency across their respective regulations. FDA and USDA should similarly work to-
gether to promulgate regulations that address the misleading impact of date labels 
by ensuring that date labels are standardized across food products. 

Other government agencies also share the role of protecting the interest of con-
sumers from deceptive practices. In particular, the Federal Trade Commission (FTC) 
has food labeling authority under the Federal Trade Commission Act of 1914 if ac-
tion is needed to prevent ‘‘unfair methods of competition’’ or ‘‘unfair or deceptive 
acts or practices in or affecting commerce.’’ 72 Further, FDA and FTC have joint au-
thority under the Fair Packaging and Labeling Act to create regulations ‘‘necessary 
to prevent the deception of consumers’’ for any consumer commodities, including 
food.73 In response to their shared authority under Fair Packaging and Labeling 
Act, FDA and FTC created a memorandum of understanding that gives FDA the au-
thority to regulate food labeling and FTC the authority to regulate food advertising 
in order to prevent misleading information from reaching the consumer.74

If FDA and/or USDA agree that date labels are ‘‘misleading,’’ they could 
make a case that their existing authority should be interpreted to allow them 
to regulate date labeling as a form of misbranding of food items, without 
any additional action on the part of Congress.

Similar to any coordinated response by FDA and USDA, the shared responsibility 
already utilized by FDA and FTC could be a model for a joint response to date label-
ing regulation, showcasing a way for agencies to work together to streamline date 
labeling practices across different foods. 
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Figure 1 below includes an illustration of the Federal agencies and Acts that gov-
ern food labeling. 

Figure 1: Congressional and Agency Authority in the Federal Food Label-
ing System **

* Acts which give authority pertaining to date labeling on foods. 
** Note that FDA may have additional enforcement authority shared with 

other agencies with regard to food safety, but this chart focuses on primary 
authority over labeling for certain food types. 

The Current Federal Labeling Regime—How FDA and USDA Use Their Legal Au-
thority 

While FDA could interpret its existing statutory authority to enable it to regulate 
date labeling practices for the foods under its purview,75 the agency has not done 
so. According to FDA, it ‘‘does not require food firms to place ‘expired by’, ‘use by’ 
or ‘best before’ dates on food products’’; instead, ‘‘this information is entirely at the 
discretion of the manufacturer.’’ 76 The only exception is infant formula, which is 
subject to explicit FDA date labeling requirements.77 In response to scandals result-
ing from recalls of infant formula products that were causing illnesses among chil-
dren because the products lacked sufficient nutrients,78 and due to findings that in-
dustry had too much discretion to decide the appropriate nutritional content of these 
products,79 Congress passed the Infant Formula Act of 1980, mandating that FDA 
set uniform standards for the nutritional content of these products.80 However, un-
like the arguments around freshness discussed in the History Section, the Infant 
Formula Act focused only on the nutritional content of infant formula products. 
Under this Act, FDA established a range of regulations impacting infant formula, 
including a requirement that its labels include ‘‘use by’’ dates.81 The regulations 
mandate that determinations used to assign such dates to infant formula must be 
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based on tests that prove the concentration of nutrients is adequate for the health 
of children up to the marked date.82

When compared to FDA, USDA more explicitly addresses date labeling for food 
products under its authority. With a few exceptions, such as requiring a ‘‘pack date’’ 
for poultry products 83 and a lot number or ‘‘pack date’’ for egg products certified 
by USDA,84 USDA also does not generally require date labels on regulated prod-
ucts.85 However, the agency does have technical requirements addressing how dates 
should be displayed on USDA-regulated food products if they are employed volun-
tarily or according to state law. Under these rules, a calendar date ‘‘may’’ be applied 
to USDA-regulated products so long as it includes a day and a month, and possibly 
a year in the case of frozen or shelf-stable products.86 USDA also requires calendar 
dates to be preceded by ‘‘a phrase explaining the meaning of such date, in terms 
of ‘packing’ date, ‘sell by’ date, or ‘use before’ date,’’ and notes that such dates can 
be implemented ‘‘with or without a further qualifying phrase, e.g., ‘For Maximum 
Freshness’ or ‘For Best Quality,’ and such phrases shall be approved by the Admin-
istrator [pursuant to procedures outlined in 9 CFR § 317.4].’’ 87 This latter rule is 
arguably the most robust Federal regulation that exists, but it is limited in three 
respects: (1) it applies only to USDA-regulated foods (poultry, meat, certain egg 
products); (2) the three explanatory phrases that are allowed (‘‘packing,’’ ‘‘sell by,’’ 
and ‘‘use before’’) are undefined by the regulation and are allowed to be used inter-
changeably, which highlights their lack of meaning and inability to communicate 
significance to consumers; and (3) the rule makes the use of ‘‘further qualifying 
phrases,’’ which could help correct ambiguity, totally optional. 
Federal Voluntary Guidance 

Instead of actively regulating date labeling practices in a uniform manner, the 
Federal Government has provided mostly voluntary guidance on this subject. One 
example of voluntary guidance is the ‘‘Uniform Open Dating Regulation,’’ 88 a prod-
uct of the National Institute of Standards and Technology (NIST), a research and 
advisory body within the U.S. Department of Commerce, in partnership with the 
National Conference on Weights and Measures (NCWM), a not-for-profit corporation 
committed to creating uniform national standards for various units of measure-
ment.89 Recognizing that the ‘‘lack of uniformity between jurisdictions could impede 
the orderly flow of commerce,’’ 90 the NCWM has promulgated model regulations on 
open dating which they hope will be adopted by all state and local jurisdictions.91 
NCWM’s model regulations, which are published in NIST Handbook 130,92 set ‘‘sell 
by’’ as the label date that jurisdictions should require for pre-packaged perishable 
foods and ‘‘best if used by’’ as the date that should be required for semi-perishable 
or long-shelf-life foods.93 The model regulations allow all foods to be sold after their 
label dates, provided that they are of good quality and that perishable foods are 
clearly marked as being past-date.94 NIST Handbook 130 also includes guidance for 
properly calculating the label date 95 and for expressing the date on packaging.96

Thus far, according to the 2013 edition of NIST Handbook 130, five states (Arkan-
sas, Connecticut, Nevada, Oklahoma, and West Virginia) have regulations in place 
that automatically adopt the most recent NCWM Uniform Open Dating Regulation 
published in NIST Handbook 130.97 Three more states, (Michigan, South Dakota, 
and Washington) and the U.S. Virgin Islands have adopted an earlier version of 
NIST Handbook 130 in whole or in part.98 In sum, while Federal guidance on the 
topic of date labels does exist, only a minority of states have implemented this vol-
untary guidance. Even though widespread adoption of the most current edition of 
the guidance would create uniformity and standardization across all states that 
adopt its open dating provisions, the guidance in NIST Handbook 130 has flaws. For 
example, as discussed in later sections, utilizing ‘‘sell by’’ dates increases confusion 
and food waste, and thus these dates are not as effective at communicating their 
significance to consumers. Suggestions on how date labeling guidance can be 
strengthened to effectively decrease consumer confusion, improve food safety, and 
reduce food waste will be discussed below in the Recommendations section of the 
report. 

Another example of Federal voluntary guidance is the FDA Food Code.99 The FDA 
Food Code is a reference document issued by FDA that provides model regulations 
for state and local governments on food safety laws.100 Like NIST Handbook 130, 
adoption of the code is voluntary. However, many states have chosen to adopt it be-
cause the FDA Food Code reflects the expertise of dozens of food safety experts. Im-
portantly, the Code itself is not law; it only becomes binding when states adopt it 
by statute or regulation, and states typically add their own modifications. A new 
version of the FDA Food Code was published every 2 years until 2001 and is now 
published every 4 years, with the most recent version published in 2009.101
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In sum, while Federal guidance on the topic of date labels does exist, only 
a minority of states have implemented this voluntary guidance.

The FDA Food Code addresses date labeling requirements in three different areas: 
shellfish; 102 refrigerated, ready-to-eat potentially hazardous food; 103 and reduced 
oxygen packaging.104 For example, for shellfish, the FDA Food Code suggests a date 
labeling requirement for shellfish 105 that has been adopted by many states. For re-
frigerated, ready-to-eat potentially hazardous foods ‘‘prepared and held in a food es-
tablishment for more than 24 hours,’’ the FDA Food Code requires that they ‘‘be 
clearly marked to indicate the date or day by which the food shall be consumed on 
the premises, sold, or discarded based on [specified] temperature and time combina-
tions.’’ 106 The FDA Food Code does provide some guidance, but it only applies date 
labeling language to a limited number of food items.107 As mentioned above, states 
adopt language of the FDA Food Code in their own legislation or regulations; for 
example 13 states have adopted almost the exact same language as the shellfish 
date labeling provision in the FDA Food Code.108

State Law 
The Supremacy Clause of the Constitution provides that when state and Federal 

laws conflict, the conflicting state law will be invalidated.109 Thus, state statutes are 
not preempted by Federal law if they do not directly conflict with existing Federal 
legislation.110 Because Federal regulation of date labels is so limited, states con-
sequently have vast discretion to regulate date labels in almost any way they see 
fit. Certain states have used that discretion enthusiastically, creating a system of 
stringent requirements for date labels, while others have not regulated date labels 
at all. The result is an inconsistent state regulatory scheme that is not necessarily 
improving public health. One possible reason for such wide variation is that depend-
ing on the state, date labels fall under the purview of different state government 
departments, including Department of Health, Department of Agriculture, Depart-
ment of Weights and Measures, Department of Commerce, or others.111

Furthermore, state law is not static; state legislatures are constantly updating 
and amending the date labeling requirements. Several states passed new date label-
ing laws within the past year. For example, Georgia amended its date labeling rules 
in 2012 by adding a definition for the term ‘‘expiration date,’’ (now defined as being 
‘‘synonymous with Pull Date, Best-By Date, Best Before Date, Use-By Date, and 
Sell-By Date,’’ and meaning ‘‘the last date on which the following FOOD products 
can be sold at retail or wholesale’’) 112 and preventing sale after the expiration date 
of prepackaged sandwiches, eggs, infant formula, shucked oysters, milk, and poten-
tially hazardous food labeled as ‘‘keep refrigerated.’’ 113

Certain states have used that discretion enthusiastically, creating a system 
of stringent requirements for date labels, while others have not regulated 
date labels at all. The result is an inconsistent state regulatory scheme that 
is not necessarily improving public health.

This section explores some of the patterns across state date label regulations that 
emerged from our 50 state research; it also highlights the extreme variations among 
these regulations to illuminate how our current food labeling system creates confu-
sion for consumers and does not necessarily improve food safety. Although the most 
defining feature of the state-level regulation of date labels is its sheer variability,114 
there are several discernible patterns among the regulations. States can be roughly 
grouped into four categories:

1. Those that regulate the presence of date labels on certain foods but do not 
regulate sales after those dates;

2. Those that do not regulate the presence of date labels but broadly regulate 
sales after such dates if date labels are voluntarily applied;

3. Those that regulate both the presence of date labels and, broadly, the sale of 
products after those dates; and

4. Those that do not require or regulate date labels at all.
According to our 50 state research, 41 states plus the District of Columbia require 
date labels on at least some food items, whereas nine states do not require them 
on any foods (see Figure 2, below).115 For example, New York does not require date 
labels to be applied to any products, while all six of its neighboring states—New 
Jersey, Pennsylvania, Connecticut, Massachusetts, Vermont, and Rhode Island—
have such requirements. Twenty states plus the District of Columbia also regulate 
the sale of food products after some label dates, while 30 states have no such restric-
tions (see Figure 3, below). Massachusetts’s regulations are an example of the kind 
of restrictions states can impose on sales after the label date. In Massachusetts, 
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‘‘food can only be sold past its ‘sell by’ or ‘best if used by’ date if: (1) it is wholesome 
and its sensory physical qualities have not significantly diminished; (2) it is seg-
regated from the food products which are not past date; and (3) it is clearly marked 
as being past date.’’ 116 As with this example, even when regulations exist around 
the use of date labels, very few states define what the words should mean and vir-
tually none delineate the process for determining the dates (see Appendix C). 

States also differ in the kinds of food they require to bear date labels (see Figure 
4, below) as well as the kind of date labels that are required. Most states that re-
quire date labels or regulate the sale of past-date products apply their regulations 
to specific foods, such as shellfish, dairy/milk, or eggs. A handful of states regulate 
perishable foods more generally.117 For example, Maryland requires only that Grade 
A milk bear a ‘‘sell by’’ date 118 and does not require a date label on any other prod-
ucts; Minnesota, on the other hand, requires ‘‘quality assurance’’ dates on perishable 
foods 119 and eggs,120 and ‘‘sell by’’ dates on shellfish.121 The most common food 
product that requires date labeling is shellfish, for which such labeling is specifically 
regulated in 24 states and the District of Columbia. Further, as previously men-
tioned, eight states have adopted the NCWM Uniform Open Dating Regulation in 
whole or in part, meaning that those states are more similar to one another in 
terms of their regulations.122

Figure 2: States Requiring Date Labels on At Least Some Food Products 127
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Figure 3: States Regulating Food Sales Past Some Label Dates 128–129

Figure 4: States Regulating Date Labeling 130

State Perishable 
Foods 131 

Potentially 
Hazardous 
Foods 132 

Milk/Dairy Meat/
Poultry Shellfish Eggs Other 

Alabama X X 
Alaska X 
Arizona X 
Arkansas X 
California X X 
Colorado X 
Connecticut X 
Delaware X 
Florida X X 
Georgia X X X X X 
Hawaii X X 
Idaho 
Illinois X 
Indiana X X 
Iowa X 
Kansas X 
Kentucky X X 
Louisiana X 
Maine X 
Maryland X 
Massachusetts X 
Michigan X X X 
Minnesota X X X 
Mississippi X 
Missouri 
Montana X 
Nebraska 
Nevada X X 
New Hampshire X X 
New Jersey X X 
New Mexico X 
New York 
North Carolina X 
North Dakota X 
Ohio X X 
Oklahoma X X 
Oregon X 
Pennsylvania X X 
Rhode Island X X 
South Carolina X X 
South Dakota 
Tennessee 
Texas X 
Utah 
Vermont X 
Virginia X X 
Washington X 
Washington, D.C. X X X X X X X 
West Virginia X 
Wisconsin X X 
Wyoming X 

The details of each state’s individual regulations also vary dramatically. The fol-
lowing examples only brush the surface of this variation, but illustrate how widely 
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states have departed from one another in creating their open dating regulatory re-
gimes:

• In Michigan, packaged perishable foods must include a date that may be dis-
played with or without explanatory terms such as ‘‘sell by’’ or ‘‘best before,’’ but 
if such terms are used, only particular phrases may be used.123

• Rhode Island requires that packaged bakery products contain pull dates.124

• New Hampshire and Georgia are the only states to explicitly single out pre-
wrapped sandwiches for regulation.125

• In contrast with many other states, Minnesota and Ohio explicitly preempt local 
ordinances on food labeling, reserving all power in this arena to the state.126

• New York is one of nine states that have no regulations regarding food date la-
beling according to the qualifications assessed in this report.

The figures on the preceding pages provide a broad overview of both the patterns 
and the variations in state-level regulation of date labels. A full list of state regula-
tions can be found in Appendix C. 
Local Regulationsions 

Date labeling can also be regulated at the local level. The City of Baltimore, for 
example, prohibits the sale of any perishable food past its expiration date, whereas 
the State of Maryland does not.133 In cases where cities have more stringent date 
labeling regulations than the state in which they are located, inconsistency in the 
regulations could lead to even greater consumer confusion, and could also stand in 
the way of voluntary industry adoption of a more standardized dating system. Re-
pealing or amending such city ordinances that do not improve public health and 
safety could allow for more consistency. For example, New York City used to require 
‘‘expiration dates’’ on milk cartons even though the state of New York imposes no 
date labeling requirements on any foods.134 In September 2010, the city repealed 
its date labeling requirement and fell in line with the state-level approach.135 The 
city recognized that its own rule for open dates was not necessary to protect public 
health because if milk is ‘‘handled properly,’’ it will still be safe to consume even 
after the expiration date passes.136 The City also noted that New York State had 
not reported any ‘‘adverse public health effects, poor milk quality or a decrease in 
milk demand’’ arising from not requiring a ‘‘sell by’’ date at the state level.137

The Role of Industry 
The inconsistent regulation of date labels at the Federal, state, and local levels 

means manufacturers and other industry actors often must decide the form and con-
tent of date labels. 

Where no regulations exist, as is the case in many states and for many categories 
of food, manufacturers are free to decide for themselves which foods will display an 
open date and which will not. Even when regulations mandate the presence of date 
labels on specific foods, they almost never dictate the criteria that industry should 
use to arrive at the date on the label, thus leaving the decision entirely to industry 
discretion. 

Some food trade organizations have responded to the lack of uniform regulations 
by creating their own voluntary guidance for open date labeling,138 but this guid-
ance is not always consistent from one organization to the next.139

Because of the lack of standardization, some retailers have even taken it upon 
themselves to create date labeling practices for products sold in their stores. For in-
stance, in 2004 Wal-Mart started to require its suppliers to place a ‘‘best if used 
by’’ date on all food products in an effort to ensure consumers of the products’ 
freshness.140
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The inconsistent regulation of date labels at the Federal, state, and local 
levels means manufacturers and other industry actors often must decide the 
form and content of date labels.

While this policy was created with the best of intentions and helped to stand-
ardize labels, this change may have in fact led to increased shelf-stable inventory 
that would have previously been sold without a date label now risks being wasted 
when the date labels expire.141

With increased expectations for the food industry to address social and environ-
mental concerns,142 improving the date labeling regime actually provides an oppor-
tunity for the food industry to better serve consumer interests while simultaneously 
creating positive environmental and social change. Food companies may be able to 
benefit financially by developing creative ‘‘cause-related marketing’’ strategies de-
signed for consumers interested in reducing food waste and willing to purchase food 
items close to the expiration date.143

Figure 5: Summary of Voluntary Guidelines and Informal Recommenda-
tions by Food Trade Organizations on Open Date Labeling of Food Prod-
ucts 

Association of Food Industries: Informally recommend open dating of olive oil. 
Food Marketing Institute: Support a voluntary ‘‘sell by’’ date accompanied by ‘‘best if 

used by’’ information. 
International Dairy-Deli-Bakery Association: Informally recommends manufacturers’ 

guidelines (sell by/pull by) for foods that are put on display in the supermarket, such as deli 
meats. 

National Food Processors Association: For refrigerated and frozen foods, indicates 
that manufacturers are in the most knowledgeable position to establish the shelf life and 
consequently the specific date labeling information that is most useful to the consumer. To 
harmonize date labeling among food products, supports a month/day/year (MMDDYY) for-
mat, either alphanumeric or numeric. 

Specialty Coffee Association of America: Encourages members to put a ‘‘born-on’’ 
date on their products. 

Source: Eastern Research Grp., Inc., Current State of Food Product Open Dates in the U.S. 1–13 (2003). 

Chapter 3: Shortcomings of the Current System 
Inconsistent and Unreliable Wording and Methods of Determinationion 

The lack of binding Federal standards, and the resultant state and local regu-
latory variability in date labeling rules, has led to a proliferation of diverse and in-
consistent date labeling practices in the food industry. Open dates can come in a 
dizzying variety of forms, none of which are strictly defined or regulated at the Fed-
eral level. This haphazard system is not serving its purpose well. 

Though it is impossible to provide actual definitions as meanings can vary by 
state and phrases are not legally defined, the following terms can loosely be inter-
preted as: (1) the ‘‘production’’ or ‘‘pack’’ date, which provides the date on which the 
food product was manufactured or placed in its final packaging; (2) the ‘‘sell by’’ 
date, which provides information to retailers for stock control leaving a reasonable 
amount of shelf life for the consumer after purchase; (3) the ‘‘best if used by’’ date, 
which typically provides an estimate of a date after which food will no longer be 
at its highest quality; (4) the ‘‘use by’’ date, which also typically is a manufacturer’s 
indication of the ‘‘last date recommended for the use of the product while at peak 
quality’’; (5) the ‘‘freeze by’’ date, which is a reminder that quality can be main-
tained much longer by freezing product; and (6) even the ‘‘enjoy by’’ date used by 
some manufacturers, and not clearly defined in a way that is useful to consumers. 
It is important to note that the meaning of these terms may vary from product to 
product and among manufacturers of the same products because there is no indus-
try consensus surrounding which date label prefix should be applied to different cat-
egories of food products.144

In addition to discretion over which label to use, industry actors vary in their de-
cisions about when to include a label on a product at all. In a 2003 report prepared 
for the FDA, six manufacturers were interviewed and asked to describe their proc-
esses for deciding when to include an open date on one of their products, and their 
answers varied widely.145

Most manufacturers agreed on certain important factors, including the perish-
ability of a product,146 but beyond that there was a wide range of different re-
sponses, illustrating the broad level of discretion left to manufacturers. For instance, 
some made their decision based on space constraints on packaging while others con-
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sidered the decision as part of their marketing strategy.147 Industry guidelines, like-
wise, do not typically influence manufacturers’ decisions to include date labels and 
do not usually identify which shelf stable foods should bear open dates.148

Manufacturers are left to decide for themselves not only when to use a date label 
and what label term to use, but, importantly, how this date will be determined.149 
According Chapter 3: Shortcomings of the Current System to the 2003 report pre-
pared for FDA, a key motivating force behind a manufacturer’s decision to open date 
is the protection of the consumer’s experience of a product,150 in order to safeguard 
that product’s reputation.151

Manufacturers and retailers accomplish this goal by focusing on the product’s 
shelf-life-typically conceptualized as ‘‘the end of consumer quality determined by the 
percentage of consumers that are displeased by the product.’’ 152

Manufacturers and retailers are ultimately free to define shelf-life according to 
their own market standards, ‘‘with some accepting a predetermined degree of 
change’’ in product quality over time, ‘‘and others finding that no change is accept-
able.’’ 153 Those manufacturers and retailers opposed to any quality change in their 
product generally choose to set their label dates earlier to ensure that food is con-
sumed only at its peak freshness, in order to protect their brand integrity. Some 
manufacturers use lab tests to determine the shelf life, others use literature values, 
and yet others use product turnover rates or consumer complaint frequency.154 Ulti-
mately, there is a high degree of variability, arbitrariness, and imprecision in the 
date labeling process. As explained by one food scientist and former food industry 
official describing one process that uses grades assigned by professional tasters:

If the product was designed, let’s say, to be a 7 when it was fresh, you may 
choose that at 6.2, it’s gotten to the point where [you] don’t want it to be on 
the market anymore . . . . If it’s 6.0, would most people still find it reasonably 
good? Absolutely. . . . But companies want people to taste their products as 
best they can at the optimum, because that’s how they maintain their business 
and their market shares.155

Thus, while open code dating appears on the surface to be an objective exercise, con-
sumer preferences and brand protection color the way in which most of these dates 
are determined. In most cases, consumers have no way of knowing how a ‘‘sell by’’ 
or ‘‘use by’’ date has been defined or calculated, and to reiterate from above, the 
method of calculation may vary widely ‘‘by product type, manufacturer, and geog-
raphy.’’ 156

It is reasonable that manufacturers want to protect their brands’ reputations. 
Still, here may be a place for more objective and empirically-grounded methods for 
determining quality-based dates. One such method that could be applied for some 
products is the use of empirical shelf-life testing.157 A product’s ‘‘shelf-life’’ can be 
determined by testing and monitoring the product over its actual shelf-life, which 
can take several years for shelf-stable products.158 Alternatively, manufacturers can 
employ accelerated shelf-life testing, a practice involving the study and storage of 
food products under test abuse conditions.159 However, at present, the use of shelf-
life testing is almost entirely optional.160 For those manufacturers that lack the req-
uisite time, money, expertise, or initiative to conduct such testing, open dates end 
up being ‘‘no more than very good guesses or industry practice.’’ 161 The 2003 report 
prepared for the FDA noted that creating a mandatory national open dating system, 
which would standardize date labeling practices across the nation, could also 
present an opportunity to require manufacturers to implement more rigorous shelf-
life testing.162

The variability of how dates are chosen and expressed is also reflected in FDA’s 
Food Label and Package Survey from 2000–2001, which found that just under 55 
percent of food products sold had any kind of date label.163 Out of that 55 percent, 
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Figure 6 shows the breakdown of the label types that were employed. It is possible 
that dating practices have increased since this survey, particularly after Wal-Mart 
began requiring its suppliers to utilize ‘‘best if used by’’ dates in 2004.164

Figure 6: Distribution of Label Date Types 165

* ‘‘Date stamped’’ refers to products stamped with a date, but without any 
accompanying words.

Even when given a more limited scope of date label terminology to choose from, 
the issue of food waste persists. For example, in the United Kingdom, manufactur-
ers are bound under Directive 2000/13/EC of the European Parliament and of the 
Council (EU Food Labeling Directive) to include either a quality-based ‘‘best before’’ 
date or a safety-based ‘‘use by’’ date.166 However, it remains up to the industry to 
determine which of those two terms to use, leading to inconsistencies in the labeling 
of similar products, as evidenced by this finding from a United Kingdom industry 
report:

. . . 75 percent of yogurt lines were marked with a ‘‘use by’’ date and 25 per-
cent with a ‘‘best before’’ date. In conversations with retail food technologists, 
it was explained that some products like yogurts, fruit juices and hard cheeses 
do not necessarily constitute food safety risks but simply spoil and therefore 
may not need to have a ‘‘use by’’ date applied at all.167

Further, industry actors are often more likely to include ‘‘use by’’ dates (defined as 
safety dates) on products that would merit a ‘‘best before’’ date (defined as quality 
date), causing further unnecessary waste because the United Kingdom bans the sale 
of food products after the ‘‘use by’’ date.168 In 2011, in response to the persistently 
high rates of food waste, the U.K. Department for Environment, Food and Rural Af-
fairs (DEFRA) issued ‘‘Guidance on the application of date labels to food’’ to help 
industry comply with the E.U. Food Labeling Directive using standardized meth-
ods.169 The DEFRA Guidance provides a decision tree for industry actors that ex-
plains when to use which of the two mandatory dates, in order to try to streamline 
the date labeling used on similar products.170 The Guidance also suggests that re-
tailers should make ‘‘display until’’ and ‘‘sell-by’’ dates, which were unregulated and, 
as in the United States, used primarily as stock rotation tools, less visible to con-
sumers in order to reduce unnecessary food waste due to consumer confusion re-
garding those particular dates.171

Back in the United States, the end result of the lack of standardization of date 
labels is consumer confusion and inability to make informed decisions based on the 
information contained in date labels, which ultimately leads to food waste. Because 
consumers cannot understand what factors led to the selection and setting of label 
dates, often they mistakenly assume that these dates are tied to food safety,172 
whereas in reality their true function is to convey information about freshness and 
quality grounded in the preferences of consumers themselves and the particular 
brand protection practices of manufacturers. This misunderstanding also creates the 
opportunity for an unscrupulous manufacturer to maximize profits at the expense 
of consumers’ economic interests. The fact that consumers and stores throw away 
products unnecessarily can lead to increased profits for manufacturers if consumers 
are purchasing more products and doing so more often. According to at least one 
supply chain expert, some manufacturers may artificially shorten stated shelf lives 
for marketing reasons.173 More empirical research on this topic would be helpful. 
The current system provides few checks to prevent manufacturers from engaging in 
such a practice.

Thus, while open code dating appears on the surface to be an objective ex-
ercise, consumer preferences and brand protection color the way in which 
most of these dates are determined. In most cases, consumers have no way 
of knowing how a ‘‘sell by’’ or ‘‘use by’’ date has been defined or calculated, 
and to reiterate from above, the method of calculation may vary widely ‘‘by 
product type, manufacturer, and geography.’’
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Consumer Confusion and Misinterpretation of Link to Food Safety 
The current food dating system leads to consumer confusion and misinterpretation 

in two fundamental ways. On one hand, evidence suggests that consumer overreli-
ance on label dates results in food being wasted because of safety concerns that are 
not founded on actual risks. At the same time, such overreliance can also cause con-
sumers to ignore more relevant risk factors affecting food safety, including the im-
portance of time and temperature control, as discussed further below. Label dates 
thus create a false (and potentially dangerous) sense of security for consumers who 
uncritically consume foods before their marked expiration date.174 Thus, neither the 
public’s health nor resource conservation are well-served by the current date label-
ing system. 

Mistaken Belief That Past-Date Food Is Unsafe to Consume 
Although most date labels are intended as indicators of freshness and quality,175 

many consumers mistakenly believe that they are indicators of safety.176 A 2007 
survey of U.S. adults funded by USDA’s National Integrated Food Safety Initiative 
of the Cooperative State Research, Education, and Extension Service (CREES) found 
that many of the respondents could not identify the general meanings of different 
open dates, with fewer than half (44 percent) correctly describing the meaning of 
the ‘‘sell by’’ date and only 18 percent correctly indicating understanding of the ‘‘use 
by’’ date.177 In addition to this substantial confusion, 25 percent had the misconcep-
tion that ‘‘sell by’’ date identifies the last day on which a product can be con-
sumed,178 rather than an inventory-control date that simply recommends how long 
a product should be displayed on the shelf vis-ă-vis newer products.179 A separate 
survey by the FMI found that 91 percent of consumers reported that at least occa-
sionally they had discarded food past its ‘‘sell by’’ date out of concern for the prod-
uct’s safety, with 25 percent reporting that they always did so.180 Moreover, a report 
sponsored by the National Advisory Committee on Microbiological Criteria for Foods 
(NACMCF) and several Federal agencies 11 highlighted that ‘‘54% of consumers be-
lieved that eating food past its sell by/use by date constituted a health risk.’’ 182 
Other studies found that a majority of respondents believe either that food is no 
longer safe to be sold183 or that it is no longer safe to be consumed after its open 
label date.184 Individuals from all age and income groups are confused about the 
current system of date labels.185

In fact, the current date labeling system does not address safety, nor was that 
ever its main impetus. As referenced previously, the OTA’s landmark report on open 
code dating from 1979 concluded:

There is little or no benefit derived from open dating in terms of improved 
microbiological safety of foods. For foods in general, microbiological safety haz-
ards are a result of processing failures, contamination after processing, and 
abuses in storage and handling. These factors are usually independent of the 
age of the product and have little relationship to an open date.186

USDA affirms that ‘‘even if the date expires during home storage, a product should 
be safe, wholesome and of good quality if handled properly and kept at 40 °F or 
below.’’ 187 Echoing this assertion, the FDA’s Center for Food Safety and Applied 
Nutrition (CFSAN) has noted that most foods, when kept in optimal storage condi-
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tions, are safe to eat and of acceptable quality for periods of time past the label 
date.188

Other studies also show there is no direct correlation between food safety and 
date labels. In the United Kingdom, representatives from retail and manufacturing 
compiled a report with a wide-ranging review of date labels, consumer safety, and 
food waste. The report, published in 2011, found no direct evidence linking 
foodborne illness in the United Kingdom to consumption of food past its expiration 
date.189 Food safety experts agree that absent time/temperature abuse, when food 
is allowed to remain too long at temperatures favorable to the growth of foodborne 
microorganisms, many food products will be safe past their date labels, although 
there are exceptions for certain classes of ‘‘ready-to-eat’’ perishable foods and foods 
to be consumed by certain susceptible populations,190 both of which are discussed 
below. Quality-based date labels are not relevant food safety indicators because a 
food will generally ‘‘deteriorate in quality to the point that it would not be palatable 
to eat before there [is] an increase in the level of food safety risk.’’ 191 Quality-based 
label dates are generally set far before this spoilage point, meaning that there is 
a significant amount of time past the label date during which the food is still safe 
to eat.

USDA affirms that ‘‘even if the date expires during home storage, a prod-
uct should be safe, wholesome and of good quality if handled properly and 
kept at 40 °F or below.’’

The incredible variation between state and local regulations regarding date label-
ing and the sale of food after the label date further supports the conclusion that 
the use of these dates does not advance public health in a meaningful way. While 
some states, like Massachusetts, regulate date labeling and sale after some date la-
bels aggressively, a significant number of states, including New York, leave the field 
completely unregulated. Given that the same food products are no more or less haz-
ardous in different states, it appears that at least some states are pursuing date 
labeling policies that lack robust empirical support. If persuasive evidence comes to 
light showing that there is a proven correlation between label dates and food safety, 
then all jurisdictions should adopt similar regulations. Alternatively, and more real-
istically, jurisdictions with more stringent date labeling requirements should review 
whether their regulations are actually designed to address food safety risks. Further 
research on the relative rates of foodborne illnesses in states that have restrictions 
on sale after date versus those that do not may be instructive on the level of protec-
tion that those regulations actually provide. 
Mistaken Belief that Pre-Date Food Is Always Safe To Consume 

While the mistaken belief that past-date foods are unsafe leads directly to food 
waste, overreliance on date labels may also have a detrimental effect on consumer 
health and safety. When consumers put undue faith in date labels, they may actu-
ally ignore more salient determinants of food safety, putting themselves at risk. 
Specifically, when consumers rely on a date label that emphasizes a product’s esti-
mated lifespan without any accompanying information about the storage tempera-
ture or conditions under which the food was or should be kept, they are acting with-
out critical information. A label date, if it is even designed to communicate safety, 
could truly only convey meaningful safety information if it were presented in con-
junction with the time/temperature history of the product, meaning how long and 
at what temperatures the food was stored.192 Consumers often do not understand 
the relationship of time and temperature to safety; many people do not realize that 
the amount of time food spends in the danger zone (40° to 120° Fahrenheit) is the 
main criterion they should use to evaluate food safety, rather than total storage 
time.193

When food is left at unsafe temperatures for too long or is otherwise compromised, 
an open date becomes essentially meaningless, but consumers may trust the label 
date and use the product anyway.194 The 1979 OTA report specifically expressed 
this concern, stating that date labels might disserve consumers by giving them a 
false sense of security.195 A 2011 government report out of the United Kingdom also 
recognized the possibility that the ‘‘proliferation of ‘use by’ dated products increases 
risk for consumers by diluting key food safety messages.’’ 196 This worry about false 
confidence is borne out in a study reporting that more than 1⁄2 of all American 
adults think the ‘‘use by’’ date is an indicator of microbiological safety.197

A Different Case: Listeria monocytogenes and Refrigerated Ready-to-Eat Foods 
There is one area of food safety concern that does implicate date labeling as a po-

tential regulatory solution: the risk of Listeria monocytogenes in ready-to-eat-foods. 
According to FDA’s Center for Food Safety and Applied Nutrition, Listeria is ‘‘a bac-
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terium that occurs widely in both agricultural . . . and food processing environ-
ments.’’ 198 If ingested by humans, the bacterium can cause listeriosis, a potentially 
life-threatening infection.199 For most foodborne pathogens, ‘‘the duration of refrig-
erated storage is not a major factor in foodborne illness.’’ 200 But in the case of food 
contaminated by Listeria, the length of refrigerated storage time is a factor,201 since 
this organism can grow and multiply even while under refrigeration.202 For this rea-
son, the Federal Government identified Listeria as a pathogen for which a safety-
based ‘‘use by’’ date label could be a useful preventive tool.203 However, because Lis-
teria is destroyed upon cooking, this risk is generally limited to ready-to-eat foods 
that are not heated before consumption.204 Indeed, of the 14 large-scale foodborne 
listeriosis outbreaks reported to the Centers for Disease Control and Prevention 
(CDC) between 1973 and 2000,205 almost all were known or suspected to have in-
volved refrigerated ready-to-eat foods.206

While Listeria in ready-to-eat-foods is a legitimate problem in the food supply, 
this concern does not justify, nor is it addressed by, the current date labeling sys-
tem. Listeria concerns in ready-to-eat foods could be more effectively addressed 
using targeted, well-tailored interventions that might include a date that explicitly 
indicates when the food is safe to consume, but would also have other information 
beyond just the date. Such interventions could integrate important food safety con-
siderations at all stages of the supply chain, like the prevention of time/temperature 
abuse,207 which is not assured by the imposition of date labels alone. Federally-reg-
ulated open dating may be appropriate for discrete categories of foods that pose a 
unique public health risk, such as ready-to-eat products. But the use of specialized 
regulations applicable only to such high-risk foods would better protect consumers 
if they allowed for consumers to distinguish between truly pertinent safety labels 
and generic, quality-based labels. Indeed, recognizing the dangers inherent in ready-
to-eat foods, FDA has already promulgated regulatory guidance focusing on this cat-
egory in the FDA Food Code.208 The Food Code takes a holistic approach to the 
processing and handling of ready-to-eat foods along the supply chain, and provides 
specific time/temperature guidelines for the holding and consumption of ready-to-eat 
foods at the retail level.209 Date labeling requirements constitute one element of this 
integrated approach 210 and complement the more important goals of minimizing 
Listeria contamination and time/temperature abuse.211

It is even possible to imagine finer-grained distinctions being made within the cat-
egory of ready-to-eat foods, allowing for better-tailored and effective date labels. 
This is because certain categories of ready-to-eat foods that have been found to sup-
port the growth of Listeria carry a much higher risk than others. When CFSAN con-
ducted a quantitative assessment of the relative risk of 23 food categories with a 
documented history of Listeria contamination, only two categories were designated 
as being at ‘‘very high risk’’ of contamination: ‘‘Deli Meats’’ and ‘‘Frankfurters, Not 
Reheated.’’ 212 Categories with a ‘‘very low risk’’ included ‘‘Hard Cheese,’’ ‘‘Ice Cream 
and Other Frozen Dairy Products,’’ and ‘‘Processed Cheese.’’ 213 While foods posing 
a very high risk necessitated ‘‘immediate attention in relation to the national goal 
for reducing the incidence of foodborne illness,’’ very low risk foods were deemed 
‘‘highly unlikely to be a significant source of foodborne listeriosis’’ absent ‘‘a gross 
error in their manufacture.’’ 214 Thus, even according to FDA’s own research, Lis-
teria-related food safety risks do not extend to every product type within the ready-
to-eat category. 
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Finally, but no less importantly, it should be noted that serious illness from Lis-
teria occurs almost exclusively in susceptible populations like the elderly, those with 
compromised immune systems, and babies in utero.215 It may therefore make more 
sense to target those population specifically. For example, Connecticut’s food safety 
regulations allow food service establishments to serve raw or undercooked items, but 
makes explicit that such exemption does not apply in the case of ‘‘food service estab-
lishments serving highly susceptible populations such as immuno-compromised indi-
viduals or older adults in hospitals, nursing homes, or similar health care facili-
ties . . . and preschool age children in a facility that provides custodial care.’’ 216 
Labels could also carry population-specific messaging. Education is important as 
well, such as when government agencies advise pregnant women to avoid deli meats 
and unpasteurized cheeses because of the Listeria risk.217

As laid out in this section, it is possible to address product-specific food safety con-
cerns (e.g., for ready-to-eat foods) by using clear, targeted interventions, including 
standardized, effective date labeling,218 without creating unnecessary and unwanted 
collateral effects across the entire food system.219 For most foods, including many 
ready-to-eat foods, the current date labeling framework does not advance public 
health in any significant way. For the reasons presented above, food safety consider-
ations should not constitute a primary justification for maintaining present date la-
beling practices. Instead, specific practices should be tailored to ready-to-eat-foods 
to help consumers make better food safety choices with regard to those high-risk 
foods. 
Consumer Food Waste 

Consumer confusion surrounding the meaning of date labels also contributes to 
the high rate of waste of edible food. Food loss has been defined as the ‘‘edible 
amount of food available for human consumption but [] not consumed.’’ 220 Food 
waste is a subset of food loss, representing the amount of edible food that goes 
unconsumed due to human action or inaction.221 By conservative estimates, U.S. 
food losses amount to 160 billion pounds of food annually.222 This waste has impor-
tant economic, environmental, and ethical implications. 

To start, it is estimated that per capita food loss is $390 per year, putting the 
total food loss for a family of four at $1,560 annually.223 One expert in consumer 
food waste thought that figure was too low because it did not capture the estimated 
ten percent of consumer food lost to the garbage disposal.224 With that additional 
portion factored in, food losses could cost the average American family $2,275 annu-
ally.225

On the environmental front, studies show that more than 25 percent of all the 
freshwater used in the United States is squandered on the production of wasted 
food.226 The EPA reports that over 34 million metric tons of food scraps were gen-
erated in 2010,227 almost all of which went into the waste stream, making food the 
greatest source of waste headed to landfills in the United States at 21 percent of 
all landfill input.228 The most alarming statistic is that food loss in the United 
States has been on the rise for the past several decades, with per capita food loss 
increasing by 50 percent since 1974.229

Recent studies conducted in the United Kingdom have explored the connection be-
tween food waste and food date labeling. A report published in 2011 by WRAP, a 
not-for-profit organization that works to reduce food waste in the United Kingdom 
and other European countries, reported that confusion over date labeling accounts 
for an estimated 20 percent of avoidable household food waste.230 Comprehensive 
research on the connection between date labels and food waste has not yet been con-
ducted in the United States. 

As the previous section makes clear, the majority of American consumers do not 
understand date labels, with a significant chunk of them mistakenly believing that 
eating food past its ‘‘sell by’’ or ‘‘use by’’ date poses a health risk.231 Consumers’ dis-
carding of food on or before the ‘‘sell by’’ date offers further evidence of food waste 
that is linked to date labeling because that date does not in fact indicate the food 
is spoiled. In a 1987 study, 17 percent of weekly household waste was reported dis-
carded because it was ‘‘past a pull date, an expiration date, or, in some cases, a se-
ries of production code numbers misinterpreted as a date,’’ or ‘‘because the consumer 
believed that the food was too old by some other time standard.’’ 232 Thus, while 
more research would help to further define the scale of the problem, it is already 
quite clear that date labels play a central role in generating food waste among U.S. 
consumers. 
Economic Losses and Inefficiencies for Manufacturers, Distributors, and Retailers 

Because of the consumer misperceptions that surround the meaning of date labels, 
the practice of open dating usually results in a higher rate of unsaleable—and hence 
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often discarded—food for retail stores.233 In the United States, an industry initiative 
estimated about $900 million worth of inventory was removed from the supply chain 
in 2001 due to date code expiration and identified the lack of standardization 
around date coding as one of the five factors driving that loss.234 This food rep-
resents a direct economic loss for retailers, and ultimately could be a cost born by 
consumers in the price of goods. Aside from the costs of wasted food, inconsistent 
date labeling regulations that are not benefiting public health can also make food 
businesses less efficient. Retail experts have reported that it can be difficult for 
large-scale food corporations to comply with divergent state regulations.235 Indeed, 
one of the driving motivations for the NCWM when it created the Uniform Open 
Dating Regulation was the fear that variation between state regulations on date la-
bels would hamper the ‘‘orderly flow of commerce’’ among states.236 With the cur-
rent regulations, companies often must use separate packaging lines for products 
entering different jurisdictions in order to comply with these divergent state laws. 
Further, food packers and manufacturers have an incentive to follow the strictest 
state labeling regulations for all of their products, even for products sold in states 
with no regulations. Because no states prohibit date labels, this method can be less 
costly for companies. However, this means that date labels could be having the same 
confusing impacts even in states without regulations because products in all states 
wind up with labels that are not protecting consumers. 
Challenges for Food Recovery Initiatives and Anti-Hunger Organizations 

The food waste that is generated by date labeling practices can and often is offset 
by back-end efforts to reclaim, rescue, or repurpose past-date foods in order to pre-
vent them from being discarded. One approach to mitigating food waste is to divert 
expired foods to anti-hunger organizations that can process and distribute these 
products to food-insecure individuals and families. Safe, wholesome past-date prod-
ucts constitute a significant portion of the food relief that is distributed by food 
banks and soup kitchens.237 As well, there are a number of new organizations that 
specialize in linking anti-hunger initiatives with past-date or otherwise unsaleable 
foods.238

Another way that retailers can mitigate food waste is by selling past-date prod-
ucts at lower prices through a designated ‘‘discount’’ section of the store 239 or, alter-
natively, to external businesses including freestanding expired food stores 240 or ex-
pired food auctions.241 These retail avenues give savvy, price-conscious consumers 
the option of voluntarily foregoing the quality standards indicated by a date label 
in exchange for often significant cost savings. 

Despite these promising initiatives, many of the same distorting and disorienting 
effects caused by date labels in the traditional retail context can also be present in 
the past-date retail market. Consumer confusion surrounding the meaning of date 
labels and their relationship to food safety severely limits the market for past-date 
products. Experts in food recovery 242 and food waste 243 report that there is also 
widespread confusion amongst anti-hunger program administrators over the mean-
ing of various date labels. Food safety officers working with anti-hunger organiza-
tions must consequently spend considerable time and effort educating workers about 
the date labeling system, and those workers must in turn educate clients and end-
users when they express concerns or uncertainty about the products they are receiv-
ing.244

Laws in 20 states plus the District of Columbia also explicitly regulate the sale 
(and sometimes even donation) of foods beyond their label date (see Figure 3). Do-
nors may also be concerned about their liability associated with food-safety, even 
though they are protected by state and Federal ‘‘Good Samaritan’’ laws that exist 
to protect from liability the corporations and individuals who donate food to non-
profit organizations.245 Finally, state and local food inspectors have been known to 
frustrate food recovery efforts on the basis of questionable—or, in some cases, clear-
ly mistaken—interpretations of how local health codes and food safety laws view 
past-date foods.246 For example, an inspector may assume that a past-date product 
cannot be safe or wholesome, even though date labels alone are not reliable indica-
tors of safety or wholesomeness. All of these complications stemming from date la-
beling practices make it more difficult to use food recovery methods to mitigate the 
food waste that is caused by those practices. 
Chapter 4: Recommendations 

A new system for food date labeling in the United States is needed. This system 
should have uniform language that clearly communicates to consumers the meaning 
of dates as well as other food safety and handling information. The system should 
be the same throughout the United States for foods within the same category of 
products, and to the extent reasonable, across all classes of food products.

VerDate 0ct 09 2002 15:04 Aug 03, 2016 Jkt 041481 PO 00000 Frm 00097 Fmt 6633 Sfmt 6621 P:\DOCS\114-52\20309.TXT BRIAN



94

The recommendations proposed here respond directly to the myriad problems 
linked to the current date labeling legal framework. They are broken into two sec-
tions. The first section proposes changes to date labeling practices in order to stand-
ardize the labels, reduce consumer confusion, improve consumer food safety, and de-
crease food waste. The second section describes the activities that specific actors, 
such as industry players, governmental bodies, and consumers, should take to spur 
date label reform and thus improve food safety and decrease food waste. 
Standardize and Clarify the Food Date Labeling System Across the United States 
1. Make ‘‘Sell By’’ Dates Invisible to the Consumer 

‘‘Sell by’’ dates are designed for stock control by retailers, as a business-to-busi-
ness communication between manufacturers and retailers. As described above, they 
offer no useful guidance to consumers once they have brought foods home, and are 
often misinterpreted by consumers as safety dates. Guidance on when to eat the 
product may be helpful to consumers, but guidance on when to sell it is not. Affixing 
these dates in a closed date format, per prior industry practice,247 will allow for effi-
cient retail stock rotation without unnecessarily confusing consumers. Those same 
products could then display dates that do provide useful guidance to the consumer, 
such as those described in the next recommendation. 

The British approach is illustrative here. As described above, food products in the 
United Kingdom are required to include ‘‘use by’’ or ‘‘best before’’ date labels under 
the E.U. Food Labeling Directive.248 But despite the Directive’s requirements to use 
only two qualifying prefixes before date labels, U.K. law still allowed food companies 
the discretion to mark food products with ‘‘display until’’ or ‘‘sell by’’ dates in order 
to facilitate stock control.249 Research indicated that consumers were confused when 
faced with ‘‘sell by’’ or ‘‘display until’’ dates, and 29 percent of consumers could not 
correctly identify their meaning.250 To solve this confusion, the DEFRA Guidance 
mentioned above recommended that retailers make ‘‘sell by’’ and ‘‘display until’’ 
dates less visible to the consumer.251 While the change is too recent to determine 
its impact, a number of experts in the U.S. retail sector have suggested a similar 
change.252

2. Establish A Reliable, Coherent, and Uniform Consumer-Facing Dating System 
There is little to no benefit from states regulating food product dating differently 

from one another, or from companies independently determining the language that 
will be used on date labels, if this discretion is not in fact leading to any real health 
or safety benefits. In fact, a joint industry task force examining this issue in 2007 
concluded that ‘‘industry and consumers would benefit from a more common ap-
proach to how [open date] information is communicated and to how the supply chain 
uses this information to manage inventory.’’ 253

The work of various actors, including industry members, policymakers, food safety 
experts, consumer behavior experts, and consumer advocates, is needed to establish 
the most effective system of consumer-facing dates. A new system should include 
the following components:

• Establish standard, clear language for both quality-based and safety-
based date labels. Language used on food products should more clearly and 
accurately communicate a date’s meaning. Consumer research should be used 
to determine the exact wording that best communicates these meanings, but the 
language should be standardized, unambiguous, and should clearly delineate be-
tween safety-based and quality-based dates. For example, for foods where safety 
may play a role in the date, ‘‘safe if used by’’ more clearly communicates the 
safety aspect as compared to ‘‘use by.’’ In addition, more descriptive, explicit 
statements should be used. For example, instead of short phrases like ‘‘best be-
fore’’ for quality-based labels, a phrase such as ‘‘Peak quality [or freshness] 
guaranteed before MMDDYY’’ would better convey relevant information.254 If 
space constraints on packages become problematic, standardized symbols or vis-
ual cues may also be of use to communicate these concepts.
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One additional option would be for government to require, or industry to vol-
untarily adopt, boilerplate disclaimers on any quality-based date labels. For ex-
ample, manufacturers could include a statement that ‘‘This date is an indicator 
of quality. Product safety has not been tested or linked with this date,’’ or a 
statement that ‘‘Any dates displayed are not safety dates. They have not been 
evaluated by FDA.’’ While this may require more space on packages, similar dis-
claimers are already employed by FDA in other regulatory contexts.255

• Include ‘‘freeze by’’ dates and freezing information where applicable. 
Including ‘‘freeze by’’ dates on food products, especially perishable products, 
could reduce the amount of food wasted by consumers. According to USDA 
FSIS, ‘‘once a perishable product is frozen, it doesn’t matter if the date expires 
because foods kept frozen continuously are safe indefinitely.’’ 256 For consumers 
concerned about being unable to use a food product before its expiration date, 
or concerned that such a product may deteriorate in quality after the expiration 
date, the presence of a complementary ‘‘freeze by’’ label could serve as a re-
minder to freeze the product instead of discarding it. The best expression for 
this may be ‘‘use or freeze by.’’

More generally, it is important to raise consumer awareness of the benefits 
of freezing food and the abundance of different food products that can be suc-
cessfully frozen. In the United Kingdom, food products that are ‘‘suitable for 
home freezing’’ are marked with a snowflake label.257 American food companies 
or retailers could implement a similar symbol to communicate this information 
to consumers and provide helpful guidance on how to maintain the product’s 
quality when freezing it. Furthermore, education campaigns aiming to reduce 
food waste should focus on reiterating the benefits of freezing as one component 
of their message.

• Remove or replace quality-based dates on nonperishable, shelf-stable 
products. In order to reduce food waste, it may be most effective to remove 
quality-based dates, such as ‘‘best before’’ on non-perishable, shelf-stable foods.

Even if quality-based dates were removed, information on shelf life after 
opening should still be communicated, such as ‘‘Best within XX days of open-
ing.’’ As an alternative, it may be desirable to provide consumers with a ‘‘pack 
date’’ and a general estimate of the product’s shelf-life (for example, ‘‘maximum 
quality XX months after pack date’’) on certain products to help consumers 
make informed and independent quality-based judgments. 

Where there is not a safety concern, such an approach would encourage con-
sumers to make judgments about freshness and quality by actively investigating 
the food product at issue instead of relying on an industry-provided label. This 
approach would make it more likely that food is only disposed of when it has 
actually degraded to a quality level that the individual consumer finds to be 
personally unacceptable, and it would circumvent the incentive that manufac-
turers and retailers have to set date labels too conservatively. In addition, this 
practice would place more weight on labels placed on products that raise safety 
concerns, such as ready-to-eat-foods that pose a heightened Listeria risk.

• Ensure date labels are clearly and predictably located on packages. 
Consumers should be able to easily locate date label information on packages. 
One option would be the creation of a ‘‘safe handling’’ information box on food 
products, akin to the ‘‘nutrition facts’’ panel. This safe handling box could in-
clude information about the pack date, recommended best quality date or use 
by date, depending on the type of food, guidance for freezing, and information 
about how best to store the product.

• Employ more transparent methods for selecting dates. Assuring that date 
labels reflect the true shelf-life of products would give consumers who rely on 
date labels the maximum amount of time to consume their purchases before the 
date expires. Those who set label dates could be required where practical, to en-
gage in quantitative shelf-life testing to determine a product’s label date. There 
are currently no such requirements at the Federal level, except in the case of 
infant formula.258 An even more robust version of this requirement would re-
quire the testing to be done by some kind of independent body, external to the 
entity setting the date. Alternatively, manufacturers and retailers could be re-
quired to use shelf-life guidelines for specific foods that are pre-set by the gov-
ernment or by authorized private entities. 

3. Increase the Use of Safe Handling Instructions and ‘‘Smart Labels’’
As stated above, experts agree that safe handling is the most important factor in 

keeping food safe. Therefore, including safe handling instructions on packages or 
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other clear, pertinent food safety indicators can help ensure a better consumer expe-
rience. 

The Federal Government has already started to explore the possibility of creating 
a system of labels that independently convey relevant food safety information; these 
labels would likely emphasize the central importance of storage temperature and 
storage conditions in improving food safety outcomes.259 For example, raw meat and 
poultry packages must be labeled with ‘‘Safe Handling Instructions’’ that remind 
consumers about the importance of storage temperature, cross-contamination, thor-
ough cooking, and safe holding.260

Recognizing the limitations of date labels without any additional knowledge of a 
food product’s temperature history, several experts have proposed more sophisti-
cated ‘‘smart labels’’ that use technology to indicate the actual storage history of a 
product, such as the duration at each temperature.261 One example of this is a 
‘‘Time-Temperature Integrator’’ (TTI),262 a small tag attached to a food product that 
changes color as a function of time-temperature history.263 When using a TTI, man-
ufacturers could use a label statement like ‘‘ ‘Use by MM–DD–YY unless tag turns 
grey.’ ’’ 264 A smart label would be more expensive than a date label alone, but it 
could be an important tool for conveying useful safety information to consumers 
while reducing food waste. This technology would be particularly beneficial to use 
on those foods that pose a high risk to consumer health, such as ready-to-eat foods. 
In addition to the TTI, other models have been piloted or are in development in the 
United States and internationally.265 Increased government funding and research 
support could help in the development of truly cost-effective smart labels and there-
by decrease food safety concerns for those foods identified as being most risky. 

Another potential way to convey a product’s manufacturing or storage information 
would be to use Quick Response Codes (‘‘QR Codes’’) to convey any such relevant 
additional information. QR codes allow a user to ‘‘read’’ a barcode with their 
smartphone and then be transported to a website. This would allow the manufac-
turer to deliver ample information without the restrictions of on-package space con-
straints and would also provide the manufacturer with an additional touch point to 
the consumer. 
The Role of Industry, Government, and Consumers 

Congress, Federal administrative agencies, state legislatures, state administrative 
agencies, the food industry, the non-governmental sector, and consumers all have 
a role to play in reducing food waste and reforming the American date labeling re-
gime and can start acting now. Solutions targeted at each stakeholder group are in-
cluded below. 
1. We Encourage Food Industry Actors To Commit To 

• Converting to a closed-date system for sell by information. Retailers, dis-
tributors, and manufacturers alike should convert all ‘‘sell by’’ or ‘‘display until’’ 
dates to a closed-date system. With a majority of consumers mistakenly believ-
ing ‘‘sell by’’ dates indicate the last day a food can be safely consumed, con-
verting this information to a coded format will avert a significant amount of 
premature food disposal. This change can and should happen immediately.

• Establishing a more standardized, easily understandable consumer-fac-
ing dating system. As time and care will be necessary to establish the most 
effective system of consumer-facing dates, we encourage businesses to jointly 
commit to creating a more standardized, less confusing system of date labeling 
that incorporates the guidelines outlined above. Perfecting such a system will 
take the input of various parties, and could be done by a multi-stakeholder task 
force or working group including industry members, policymakers, food safety 
experts, consumer behavior experts, and consumer advocates.

• Selling or donating near-expiration or expired products. Retailers should 
create dedicated in-store discount shelves for food near or just past its label 
date and, alternatively, sell or donate past-date or soon to be past-date foods 
to businesses and liquidators that specialize in selling past-date products. The 
benefits of these practices are threefold: retailers get to recover some revenue 
that would otherwise never materialize; consumers save money on perfectly edi-
ble food, albeit with the knowledge that their purchases may not be at peak 
quality; and more food is kept out of the waste stream. Moreover, a variety of 
interventions could be used to help food banks and food recovery organizations 
utilize past-date foods more efficiently. These changes include disseminating 
more accurate information about the meaning of date labels, as well as Federal 
and state Good Samaritan protections.

• Educating consumers on the meaning of expiration dates and on safe 
food handling. Point-of-sale displays, informational pamphlets, and online re-

VerDate 0ct 09 2002 15:04 Aug 03, 2016 Jkt 041481 PO 00000 Frm 00100 Fmt 6633 Sfmt 6621 P:\DOCS\114-52\20309.TXT BRIAN



97

sources are all ways that food companies can help to educate consumers on how 
to handle food properly and when it can safely be consumed. These materials 
should distinguish between date labels that measure quality and those that in-
dicate safety to reduce mistaken reliance on quality labels for judgments of food 
safety risk.266 Because consumers are still wary about consuming food at or 
near its label date, the viability of past-date food sales, as well as the success 
of any new standardized date label regime, is contingent upon increased con-
sumer awareness and education. 

2. We Encourage Policy Change To Be Undertaken by the Following Actors 
• Congress: The most straightforward way to create a uniform date labeling re-

gime would be for Congress to establish a Federal law that creates a uniform 
date labeling framework across all states and all food products. As discussed in 
the History section, past Congressional efforts aimed to create a mandatory Fed-
eral regime by empowering FDA and USDA to create regulatory requirements. 
The creation of a similar legislative mandate could be pursued today.

• FDA, USDA, and other relevant Federal agencies: As described above, 
under the Food Drug & Cosmetic Act, FDA has both the authority and the re-
sponsibility to ensure product labels are not misleading.267 Like FDA, USDA 
has existing authority to protect consumers from misleading information on the 
products under its purview. Given the confusion and misinterpretation that per-
sists, FDA and USDA already have sufficient statutory power to regulate date 
labels; if they believe they need additional authority to regulate date labels, 
they should identify any specific gaps. They should then use such authority to 
promulgate regulations that protect consumers from the misleading information 
that results from the wide variety of date labeling practices utilized by industry 
either voluntarily or in response to diverse state regulations.268

In order to ensure consistency across products, FDA and USDA should estab-
lish a coordinated approach. Congress has given each agency equal power to 
regulate misbranded food, but in order to improve consumer understanding of 
date labels, this power should be used to create standardized date labeling re-
quirements that apply in the same manner to all food products, regardless of 
which agency has jurisdiction. This will help to ensure that consumers can be 
educated on the meaning of such labels and thus increase food safety and re-
duce food waste. Once such a new system of date labeling is developed, it should 
be accompanied by a strong consumer awareness campaign to educate the pub-
lic on the meaning of the new date labels. Other agencies involved in ensuring 
food safety, such as the CDC, can assist in these educational efforts as well. 

In addition (or in the meantime), since most states adopt some version of the 
FDA Food Code, FDA should strengthen its Food Code guidance, incorporate 
the recommendations in this report, and expand the guidance to cover all food 
products and increase consistency across products, instead of limiting it to only 
shellfish, refrigerated ready-to-eat-foods, and reduced-oxygen packaged foods.

• National Conference Weights and Measures/National Institute of Stand-
ards and Technology: We encourage the NCWM and NIST to revise the 
Model Uniform Open Dating Regulation published in NIST Handbook 130 to 
disallow open dating of ‘‘sell by’’ information and create more specific guidance 
for open dates, incorporating the suggestions in this report to ensure the best 
outcomes for consumers. Creating a multi-stakeholder task force to tackle the 
issue could help address differing points of view. The NCWM standards exist 
as a model guide that could be used as a starting point for crafting new Federal 
guidelines, once they are updated according to these recommendations. Signifi-
cant benefits of the NCWM approach include: (1) limiting the types of permis-
sible date labels and (2) setting baseline requirements for the calculation of 
label dates.269

• States: In lieu of overarching Federal regulation, creating more consistency 
across state laws would be another way to improve date labeling rules in all 
states while creating more nationwide uniformity. We encourage states to co-
ordinate in adopting standard regulations. If NIST Handbook 130 on Uniform 
Open Dating Regulation is amended, states could follow that guidance. If not, 
states should adopt laws that call for companies to make the changes rec-
ommended in the previous section. At a minimum, states and localities with 
particularly strict date labeling regulations should consider repealing those reg-
ulations that create barriers to uniformity if they do not have health benefits. 
For example, 20 states restrict the sale or distribution of past-date foods and 
thereby make food recovery efforts much more difficult.
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• All levels of government: We encourage all levels of government to conduct 
public education campaigns to educate consumers on the meaning of date labels, 
proper food handling, and ways to determine when food is safe to eat. 

3. We Encourage Consumers and Consumer-Facing Agencies and Organiza-
tions To Act Now By 

• Educating themselves and their constituents on the meaning of date la-
bels. As described above, a majority of Americans mistakenly believe that date 
labels are indicators of safety rather than indicators of quality.270 Learning 
what dates actually mean will help consumers to make better food safety deci-
sions, and will also reduce premature disposal of products, saving people money 
in the process. In particular, consumers should educate themselves about ‘‘sell 
by’’ dates, which are indicators of stock rotation and not of product quality or 
safety.

• Educating themselves and their constituents on safe food handling and 
consumption, including proper refrigeration temperatures. Many con-
sumers are not aware that storage temperature is the main factor impacting 
food safety, rather than the amount of time that has passed since the product’s 
production.271 Understanding the time/temperature relationship to food safety 
and the critical importance of keeping refrigerators at temperatures below 40° 
Fahrenheit is key to preserving food safely.272 People under 35 years of age 
have been identified as a demographic that could particularly benefit from more 
intensive food safety education.273

• Learning to tell when food can still be safely consumed. There are a vari-
ety of resources to help consumers learn how to assess the safety of food. These 
include the FMI’s FoodKeeper Guide, which lists generic shelf lives of common 
products,274 and resources that indicate visual red flags for microbial contami-
nation, such as USDA’s Kitchen Companion Safe Food Handbook.275 These 
types of tools can help consumers reduce their reliance on date labels for food 
safety judgments and make better food safety decisions.

We have a significant challenge ahead in order to make a dent in the 40 percent 
of food that currently goes uneaten in the United States. There is no reason to 
wait—improving upon the convoluted and ineffective system of date labels is one of 
the more straightforward ways we can address this issue, while providing a service 
to consumers by improving both food safety outcomes and economic impacts. 
Appendix A: Congressional Delegation of Food Labeling Authority to Agen-

cies 
Food and Drug Administration 

Food, Drug and Cosmetic Act. 21 U.S.C. §§ 301 et seq. (2012) 
Definition of misleading. 21 U.S.C. § 321(n) (2012).

(n) If an article is alleged to be misbranded because the labeling or advertising 
is misleading, then in determining whether the labeling or advertising is misleading 
there shall be taken into account (among other things) not only representations 
made or suggested by statement, word, design, device, or any combination thereof, 
but also the extent to which the labeling or advertising fails to reveal facts material 
in the light of such representations or material with respect to consequences which 
may result from the use of the article to which the labeling or advertising relates 
under the conditions of use prescribed in the labeling or advertising thereof or under 
such conditions of use as are customary or usual.
Prohibited acts. 21 U.S.C. § 331 (2012).

(b) The following acts and the causing thereof are prohibited . . . The adultera-
tion or misbranding of any food, drug, device, tobacco product, or cosmetic in inter-
state commerce. Food ‘‘shall be deemed to be misbranded . . . if (1) its labeling is 
false or misleading in any particular, or (2) in the case of a food to which section 
350 of this title applies, its advertising is false or misleading in a material respect 
or its labeling is in violation of section 350(b)(2) of this title.’’
Definitions and standards for food. 21 U.S.C. § 341 (2012).

Whenever in the judgment of the Secretary such action will promote honesty and 
fair dealing in the interest of consumers, he shall promulgate regulations fixing and 
establishing for any food, under its common or usual name so far as practicable, a 
reasonable definition and standard of identity, a reasonable standard of quality, or 
reasonable standards of fill of container.
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Misbranded food. 21 U.S.C. § 343 (2012).
A food shall be deemed to be misbranded—(a) False or misleading label. If (1) its 

labeling is false or misleading in any particular, or (2) in the case of a food to which 
section 411 [21 USCS § 350] applies, its advertising is false or misleading in a mate-
rial respect or its labeling is in violation of section 411(b)(2) [21 USCS § 350(b)(2)].
Infant Formula Act. 21 U.S.C. § 350a (2012).

(a) ADULTERATION.
An infant formula, including an infant formula powder, shall be deemed to 

be adulterated if—
(1) such infant formula does not provide nutrients as required by sub-

section (i) of this section, 
(2) such infant formula does not meet the quality factor requirements 

prescribed by the Secretary under subsection (b)(1) of this section, or 
(3) the processing of such infant formula is not in compliance with the 

good manufacturing practices and the quality control procedures prescribed 
by the Secretary under subsection (b)(2) of this section.

(b) REQUIREMENTS FOR QUALITY FACTORS, GOOD MANUFACTURING PRACTICES, AND 
RETENTION OF RECORDS.

(1) The Secretary shall by regulation establish requirements for quality fac-
tors for infant formulas to the extent possible consistent with current scientific 
knowledge, including quality factor requirements for the nutrients required by 
subsection (i) of this section.

Labeling requirements, directions for use. 21 CFR § 107.20 (2013).
(c) A ‘‘Use by __’’ date, the blank to be filled in with the month and year selected 

by the manufacturer, packer, or distributor of the infant formula on the basis of 
tests or other information showing that the infant formula, until that date, under 
the conditions of handling, storage, preparation, and use prescribed by label direc-
tions, will: (1) when consumed, contain not less than the quantity of each nutrient, 
as set forth on its label; and (2) otherwise be of an acceptable quality (e.g., pass 
through an ordinary bottle nipple). 
U.S. Department of Agriculture 
Poultry Products Inspection Act 21 U.S.C. §§ 451 et seq. (2012) 
Definition of misleading. 21 U.S.C. § 453(h) (2012).

(h) The term ‘‘misbranded’’ shall apply to any poultry product under one or more 
of the following circumstances:

(1) if its labeling is false or misleading in any particular.
Use of trade names; false or misleading marking or labeling; misleading form or size 
of container. 21 U.S.C. § 457 (2012).

(c) No article subject to this chapter shall be sold or offered for sale by any person 
in commerce, under any name or other marking or labeling which is false or mis-
leading, or in any container of a misleading form or size, but established trade 
names and other marking and labeling and containers which are not false or mis-
leading and which are approved by the Secretary are permitted.
False or misleading labeling or containers. 9 CFR § 381.129 (2013).

(c) A calendar date may be shown on labeling when declared in accordance with 
the provisions of this paragraph:

(1) The calendar date shall express the month of the year and the day of the 
month for all products and also the year in the case of products hermetically 
sealed in metal or glass containers, dried or frozen products, or any other prod-
ucts that the Administrator finds should be labeled with the year because the 
distribution and marketing practices with respect to such products may cause 
a label without a year identification to be misleading. 

(2) Immediately adjacent to the calendar date shall be a phrase explaining 
the meaning of such date in terms of ‘‘packing’’ date, ‘‘sell by’’ date, or ‘‘use be-
fore’’ date, with or without a further qualifying phrase, e.g., ‘‘For Maximum 
Freshness’’ or ‘‘For Best Quality’’, and such phrases shall be approved by the 
Administrator as prescribed in § 381.132.

Date of packing and date of processing; contents of cans. 9 CFR § 381.126 (2013).
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(a) Either the immediate container or the shipping container of all poultry food 
products shall be plainly and permanently marked by code or otherwise with the 
date of packing. If calendar dating is used, it must be accompanied by an explana-
tory statement, as provided in § 381.129(c)(2). 

(b) The immediate container for dressed poultry shall be marked with a lot num-
ber which shall be the number of the day of the year on which the poultry was 
slaughtered or a coded number. 

(c) All canned products shall be plainly and permanently marked, by code or oth-
erwise, on the containers, with the identity of the contents and date of canning, ex-
cept that canned products packed in glass containers are not required to be marked 
with the date of canning if such information appears on the shipping container. If 
calendar dating is used, it must be accompanied by an explanatory statement, as 
provided in § 381.129(c)(2). 

(d) If any marking is by code, the inspector in charge shall be informed as to its 
meaning. 
Federal Meat Inspection Act. 21 U.S.C. §§ 601 et seq. (2012) 
Labeling, marking, and container requirements. 21 U.S.C. § 607 (2012).

(e) If the Secretary has reason to believe that any marking or labeling or the size 
or form of any container in use or proposed for use with respect to any article sub-
ject to this subchapter is false or misleading in any particular, he may direct that 
such use be withheld unless the marking, labeling, or container is modified in such 
manner as he may prescribe so that it will not be false or misleading.
False or misleading labeling or practices generally; specific prohibitions and require-
ments for labels and containers. 9 CFR § 317.8 (2013).

(32) A calendar date may be shown on labeling when declared in accordance with 
the provisions of this subparagraph:

(i) The calendar date shall express the month of the year and the day of the 
month for all products and also the year in the case of products hermetically 
sealed in metal or glass containers, dried or frozen products, or any other prod-
ucts that the Administrator finds should be labeled with the year because the 
distribution and marketing practices with respect to such products may cause 
a label without a year identification to be misleading. 

(ii) Immediately adjacent to the calendar date shall be a phrase explaining 
the meaning of such date, in terms of ‘‘packing’’ date, ‘‘sell by’’ date, or ‘‘use be-
fore’’ date, with or without a further qualifying phrase, e.g., ‘‘For Maximum 
Freshness’’ or ‘‘For Best Quality’’, and such phrases shall be approved by the 
Administrator as prescribed in § 317.4.

False or misleading labeling or practices generally; specific prohibitions and require-
ments for labels and containers. 9 CFR § 317.8 (2013).

(a) No product or any of its wrappers, packaging, or other containers shall bear 
any false or misleading marking, label, or other labeling and no statement, word, 
picture, design, or device which conveys any false impression or gives any false indi-
cation of origin or quality or is otherwise false or misleading shall appear in any 
marking or other labeling. No product shall be wholly or partly enclosed in any 
wrapper, packaging, or other container that is so made, formed, or filled as to be 
misleading.
USDA Labeling Approval (Meat and Poultry). 9 CFR § 317.4 (2013).

(a) No final labeling shall be used on any product unless the sketch labeling of 
such final labeling has been submitted for approval to the Food Labeling Division, 
Regulatory Programs, Food Safety and Inspection Service, and approved by such di-
vision, accompanied by FSIS form, Application for Approval of Labels, Marking, and 
Devices, except for generically approved labeling authorized for use in § 317.5(b). 
The management of the official establishment or establishment certified under a for-
eign inspection system, in accordance with part 327 of this subchapter, must main-
tain a copy of all labeling used, along with the product formulation and processing 
procedure, in accordance with part 320 of this subchapter. Such records shall be 
made available to any duly authorized representative of the Secretary upon request. 

(b) The Food Labeling Division shall permit submission for approval of only 
sketch labeling, as defined in § 317.4(d), for all products, except as provided in 
§ 317.5(b)(2)–(9) and except for temporary use of final labeling as prescribed in para-
graph (f) of this section. 

(c) All labeling required to be submitted for approval as set forth in § 317.4(a) 
shall be submitted in duplicate to the Food Labeling Division, Regulatory Programs, 
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Food Safety and Inspection Service, U.S. Department of Agriculture, Washington, 
D.C. 20250. A parent company for a corporation may submit only one labeling appli-
cation (in duplicate form) for a product produced in other establishments that are 
owned by the corporation. 

(d) ‘‘Sketch’’ labeling is a printer’s proof or equivalent which clearly shows all la-
beling features, size, location, and indication of final color, as specified in § 317.2. 
FSIS will accept sketches that are hand drawn, computer generated or other reason-
able facsimiles that clearly reflect and project the final version of the labeling. Indi-
cation of final color may be met by: submission of a color sketch, submission of a 
sketch which indicates by descriptive language the final colors, or submission with 
the sketch of previously approved final labeling that indicates the final colors. 

(e) Inserts, tags, liners, pasters, and like devices containing printed or graphic 
matter and for use on, or to be placed within, containers and coverings of product 
shall be submitted for approval in the same manner as provided for labeling in 
§ 317.4(a), except that such devices which contain no reference to product and bear 
no misleading feature shall be used without submission for approval as prescribed 
in § 317.5(b)(7). 

(f)(1) Consistent with the requirements of this section, temporary approval for the 
use of a final label or other final labeling that may otherwise be deemed deficient 
in some particular may be granted by the Food Labeling Division. Temporary ap-
provals may be granted for a period not to exceed 180 calendar days, under the fol-
lowing conditions:

(i) The proposed labeling would not misrepresent the product; 
(ii) The use of the labeling would not present any potential health, safety, or 

dietary problems to the consumer; 
(iii) Denial of the request would create undue economic hardship; and 
(iv) An unfair competitive advantage would not result from the granting of 

the temporary approval.
(2) Extensions of temporary approvals may also be granted by the Food Labeling 

Division provided that the applicant demonstrates that new circumstances, meeting 
the above criteria, have developed since the original temporary approval was grant-
ed. 

(g) The inspector-in-charge shall approve meat carcass ink brands and meat food 
product ink and burning brands, which comply with parts 312 and 316 of this sub-
chapter. 
Egg Products Inspection Act. 21 U.S.C. §§ 1031 et seq. (2012) 
False or misleading or use of nonapproved labeling or containers; determination by 
Secretary; procedures applicable; appeal. 21 U.S.C. §§ 1036 (2012).

(b) No labeling or container shall be used for egg products at official plants if it 
is false or misleading or has not been approved as required by the regulations of 
the Secretary. If the Secretary has reason to believe that any labeling or the size 
or form of any container in use or proposed for use with respect to egg products at 
any official plant is false or misleading in any particular, he may direct that such 
use be withheld unless the labeling or container is modified in such manner as he 
may prescribe so that it will not be false or misleading. 
Perishable Agricultural Commodities Act. 7 U.S.C. § 499a et seq. (2012) 
Unfair conduct. 7 U.S.C. § 499b (2012).

(4) For any commission merchant, dealer, or broker to make, for a fraudulent pur-
pose, any false or misleading statement in connection with any transaction involving 
any perishable agricultural commodity which is received in interstate or foreign 
commerce by such commission merchant, or bought or sold, or contracted to be 
bought, sold, or consigned, in such commerce by such dealer, or the purchase or sale 
of which in such commerce is negotiated by such broker; or to fail or refuse truly 
and correctly to account and make full payment promptly in respect of any trans-
action in any such commodity to the person with whom such transaction is had; or 
to fail, without reasonable cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with any such transaction; or 
to fail to maintain the trust as required under section 499e(c) of this title. 
Federal Trade Commission 

Federal Trade Commission Act. 15 U.S.C. § 45 et seq. (2012) 
Declaration of unlawfulness; power to prohibit unfair practices; inapplicability to for-
eign trade. 15 U.S.C. § 45(a) (2012).
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(1) Unfair methods of competition in or affecting commerce, and unfair or decep-
tive acts or practices in or affecting commerce, are hereby declared unlawful. 

(2) The Commission is hereby empowered and directed to prevent persons, part-
nerships, or corporations, except banks, savings and loan institutions described in 
section 57a(f)(3) of this title, Federal credit unions described in section 57a(f)(4) of 
this title, common carriers subject to the Acts to regulate commerce, air carriers and 
foreign air carriers subject to part A of subtitle VII of title 49, and persons, partner-
ships, or corporations insofar as they are subject to the Packers and Stockyards Act, 
1921, as amended [7 U.S.C. 181 et seq.], except as provided in section 406(b) of said 
Act [7 U.S.C. 227 (b)], from using unfair methods of competition in or affecting com-
merce and unfair or deceptive acts or practices in or affecting commerce. 
Fair Packaging and Labeling Act. 15 U.S.C. § 1451 et seq. (2012) 
Scope of additional regulations. 15 U.S.C. § 1454 (2012).

(c) Whenever the promulgating authority determines that regulations containing 
prohibitions or requirements other than those prescribed by section 1453 of this title 
are necessary to prevent the deception of consumers or to facilitate value compari-
sons as to any consumer commodity, such authority shall promulgate with respect 
to that commodity regulations effective . . .
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h
er

w
is

e 
re

n
de

r 
il

le
gi

bl
e 

an
y 

in
fo

rm
at

io
n

 a
pp

ea
ri

n
g 

on
 b

ev
er

ag
e 

la
be

ls
, 

pa
ck

-
ag

es
, 

or
 c

on
ta

in
er

s 
re

la
te

d 
to

 p
ro

du
ct

io
n

 i
n

fo
rm

at
io

n
, 

be
st

 b
ef

or
e 

da
te

s,
 o

r 
ot

h
er

 d
is

cl
os

u
re

 p
ri

n
te

d 
on

, 
af

-
fi

xe
d 

to
, 

or
 a

pp
ea

ri
n

g 
on

 t
h

e 
la

be
ls

, 
pa

ck
ag

es
, 

or
 c

on
ta

in
er

s.
 

b.
 T

h
is

 s
u

bd
iv

is
io

n
 s

h
al

l 
n

ot
 a

pp
ly

 t
o 

an
y 

al
te

ra
ti

on
 o

f 
a 

be
ve

ra
ge

 l
ab

el
, 

pa
ck

ag
e,

 o
r 

co
n

ta
in

er
 m

ad
e 

by
, 

or
 a

t 
th

e 
di

re
ct

io
n

 o
f,

 e
it

h
er

 t
h

e 
ow

n
er

 o
f 

th
e 

tr
ad

em
ar

k 
ri

gh
ts

 t
o 

th
e 

br
an

d 
th

at
 a

pp
ea

rs
 o

n
 t

h
e 

be
ve

ra
ge

 
la

be
l, 

pa
ck

ag
e,

 o
r 

co
n

ta
in

er
 o

r 
an

 a
u

th
or

iz
ed

 m
an

u
fa

ct
u

re
r 

of
 t

h
e 

be
ve

ra
ge

. 
c.

 T
h

is
 s

u
bd

iv
is

io
n

 s
h

al
l 

n
ot

 a
pp

ly
 t

o 
al

co
h

ol
ic

 b
ev

er
ag

es
 a

s 
de

fi
n

ed
 i

n
 S

ec
ti

on
 2

8–
3–

1.
 

d.
 T

h
is

 s
u

bd
iv

is
io

n
 s

h
al

l 
n

ot
 a

pp
ly

 t
o 

an
y 

en
ti

ty
, 

or
ga

n
iz

at
io

n
, 

or
 a

ss
oc

ia
ti

on
, 

in
cl

u
di

n
g,

 b
u

t 
n

ot
 l

im
it

ed
 

to
, 

a 
n

on
pr

of
it

 o
r 

ot
h

er
 f

u
n

d-
ra

is
in

g 
or

ga
n

iz
at

io
n

 t
h

at
 d

oe
s 

n
ot

 o
pe

ra
te

 f
or

 a
 c

om
m

er
ci

al
 p

u
rp

os
e.

 
(4

)a
. 

S
to

re
 o

r 
tr

an
sp

or
t 

an
y 

be
ve

ra
ge

 p
ro

du
ct

 t
h

at
 b

ea
rs

 a
 l

ab
el

in
g 

th
at

 h
as

 b
ee

n
 o

bs
cu

re
d,

 r
em

ov
ed

, 
or

 
re

n
de

re
d 

il
le

gi
bl

e 
as

 d
es

cr
ib

ed
 i

n
 s

u
bd

iv
is

io
n

 (
3)

. 
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S
ta

te
 D

at
e 

L
ab

el
in

g 
R

eg
u

la
ti

on
s—

C
on

ti
n

u
ed

I.
 A

pp
li

es
 T

o 
F

oo
d 

T
yp

e 
II

. 
P

u
rp

os
e 

of
 L

aw
 

II
I.

 E
xc

er
pt

ed
 L

an
gu

ag
e 

fr
om

 t
h

e 
L

aw
 

IV
. 

L
eg

al
C

it
at

io
n

 

b.
 T

h
is

 s
u

bd
iv

is
io

n
 s

h
al

l 
n

ot
 a

pp
ly

 t
o 

an
y 

al
te

ra
ti

on
 o

f 
a 

be
ve

ra
ge

 l
ab

el
, 

pa
ck

ag
e,

 o
r 

co
n

ta
in

er
 m

ad
e 

by
, 

or
 

at
 t

h
e 

di
re

ct
io

n
 o

f,
 e

it
h

er
 t

h
e 

ow
n

er
 o

f 
th

e 
tr

ad
em

ar
k 

ri
gh

ts
 t

o 
th

e 
br

an
d 

th
at

 a
pp

ea
rs

 o
n

 t
h

e 
be

ve
ra

ge
 l

ab
el

, 
pa

ck
ag

e,
 o

r 
co

n
ta

in
er

 o
r 

an
 a

u
th

or
iz

ed
 m

an
u

fa
ct

u
re

r 
of

 t
h

e 
be

ve
ra

ge
. 

C
la

ss
 A

 F
oo

d
s 

D
ef

in
it

io
n

 (
cl

as
s 

A
 f

oo
ds

) 
(4

) 
C

la
ss

 A
 f

oo
ds

. 
B

ab
y 

fo
od

, 
in

fa
n

t 
fo

rm
u

la
, 

an
d 

po
te

n
ti

al
ly

 h
az

ar
do

u
s 

fo
od

. 
A

la
. 

C
od

e 
§

20
–1

–2
0 

(2
01

3)
. 

D
at

e 
la

be
li

n
g 

n
ot

 r
eq

u
ir

ed
 

D
at

e 
la

be
li

n
g 

n
ot

 r
eq

u
ir

ed
 f

or
 C

la
ss

 A
 f

oo
d

 p
ro

d
u

ct
s 

in
 A

la
ba

m
a 

(w
it

h
 t

h
e 

ex
ce

pt
io

n
 o

f 
in

fa
n

t 
fo

rm
u

la
, 

w
h

ic
h

 i
s 

fe
d

er
al

ly
 r

eg
u

la
te

d
).

1
N

o 
re

le
va

n
t 

st
at

e 
la

w
. 

S
al

e 
af

te
r 

da
te

 n
ot

 p
er

m
it

te
d 

N
o 

pe
rs

on
 s

h
al

l 
en

ga
ge

 i
n

 a
n

y 
of

 t
h

e 
fo

ll
ow

in
g 

ac
ti

vi
ti

es
 w

it
h

in
 t

h
is

 s
ta

te
: 

.
.

. 
(2

) 
S

el
l 

or
 o

ff
er

 f
or

 s
al

e 
ou

t-
of

-d
at

e 
C

la
ss

 A
 f

oo
ds

 w
h

ic
h

 i
n

cl
u

de
 b

ab
y 

fo
od

, 
in

fa
n

t 
fo

rm
u

la
, 

an
d 

po
te

n
ti

al
ly

 h
az

ar
do

u
s 

fo
od

. 
A

la
. 

C
od

e 
§

20
–1

–2
7 

(2
01

3)
. 

A
lt

er
at

io
n

 o
f 

da
te

 l
ab

el
s 

n
ot

 p
er

m
it

te
d 

(p
ot

en
ti

al
ly

 h
az

-
ar

do
u

s 
fo

od
s)

 
(1

) 
P

ac
ka

ge
s 

of
 p

ot
en

ti
al

ly
 h

az
ar

do
u

s 
fo

od
s 

be
ar

in
g 

an
 o

pe
n

 d
at

e 
st

at
em

en
t 

ar
e 

n
ot

 t
o 

be
 r

ep
ac

ke
d 

or
 r

e-
la

be
le

d 
or

 o
th

er
w

is
e 

al
te

re
d 

in
 a

 m
an

n
er

 t
h

at
 w

ou
ld

 c
h

an
ge

 t
h

e 
op

en
 d

at
e 

st
at

em
en

t 
or

ig
in

al
ly

 p
la

ce
d 

on
 

th
e 

pa
ck

ag
e.

 I
t 

is
 n

ot
 p

er
m

is
si

bl
e 

to
 r

ep
ro

ce
ss

 p
ro

du
ct

s 
by

 f
re

ez
in

g,
 s

li
ci

n
g,

 g
ri

n
di

n
g,

 c
u

bi
n

g,
 d

ic
in

g,
 m

ar
i-

n
at

in
g,

 c
h

op
pi

n
g,

 o
r 

ot
h

er
 s

im
il

ar
 m

et
h

od
s 

u
n

le
ss

 t
h

e 
or

ig
in

al
 o

pe
n

 d
at

e 
st

at
em

en
t 

is
 m

ai
n

ta
in

ed
 o

n
 t

h
e 

pr
od

u
ct

 l
ab

el
. 

A
la

. 
A

dm
in

. 
C

od
e 

r.
 8

0–
1–

22
–.

36
 (

20
13

).
 

M
ea

t 
P

ro
d

u
ct

s 
D

at
e 

la
be

li
n

g 
n

ot
 r

eq
u

ir
ed

 
D

at
e 

la
be

li
n

g 
n

ot
 r

eq
u

ir
ed

 f
or

 m
ea

t 
pr

od
u

ct
s 

in
 A

la
ba

m
a.

 
N

o 
re

le
va

n
t 

st
at

e 
la

w
. 

S
al

e 
af

te
r 

da
te

 n
ot

 p
er

m
it

te
d 

(4
) 

It
 i

s 
n

ot
 p

er
m

is
si

bl
e 

to
 f

re
ez

e,
 s

el
l, 

or
 o

ff
er

 f
or

 s
al

e 
an

y 
re

ad
y-

to
-e

at
 m

ea
t 

pr
od

u
ct

 a
ft

er
 t

h
e 

ex
pi

ra
ti

on
 

of
 t

h
e 

op
en

-d
at

e 
st

at
em

en
t.

 I
t 

is
 n

ot
 p

er
m

is
si

bl
e 

to
 f

re
ez

e,
 s

el
l, 

or
 o

ff
er

 f
or

 s
al

e 
a 

pr
od

u
ct

 h
av

in
g 

th
e 

ap
pe

ar
-

an
ce

 o
f 

a 
re

ad
y-

to
-e

at
 m

ea
t 

pr
od

u
ct

 (
e.

g.
, 

sm
ok

ed
 s

au
sa

ge
s 

an
d 

sm
ok

ed
 h

am
s)

 a
ft

er
 t

h
e 

ex
pi

ra
ti

on
 o

f 
th

e 
op

en
-d

at
e 

st
at

em
en

t 
u

n
le

ss
 s

u
ch

 p
ro

du
ct

 b
ea

rs
 l

ab
el

in
g 

to
 i

n
cl

u
de

 s
af

e 
h

an
dl

in
g 

st
at

em
en

ts
 a

n
d 

pr
op

er
 

co
ok

in
g 

in
st

ru
ct

io
n

s.
 

A
la

. 
A

dm
in

. 
C

od
e 

r.
 8

0–
1–

22
–.

36
 (

20
13

).
 

S
al

e 
af

te
r 

da
te

 n
ot

 p
er

m
it

te
d—

ex
em

pt
io

n
s 

(3
) 

A
n

y 
ru

le
 i

n
 t

h
is

 c
h

ap
te

r 
to

 t
h

e 
co

n
tr

ar
y 

n
ot

 w
it

h
st

an
di

n
g,

 m
ea

t 
pr

od
u

ct
s 

be
ar

in
g 

an
 o

pe
n

-d
at

e 
st

at
e-

m
en

t 
m

ay
 b

e 
fr

oz
en

 a
n

d 
so

ld
 a

ft
er

 t
h

e 
or

ig
in

al
 e

xp
ir

at
io

n
 d

at
e 

on
ly

 i
f 

al
l 

th
e 

fo
ll

ow
in

g 
st

ip
u

la
ti

on
s 

ar
e 

m
et

: 
A

la
. 

A
dm

in
. 

C
od

e 
r.

 8
0–

1–
22

–.
36

 (
20

13
).

(a
) 

T
h

e 
pr

od
u

ct
 i

s 
a 

fr
es

h
 o

r 
ra

w
 m

ea
t 

pr
od

u
ct

 t
h

at
 i

s 
fr

oz
en

 p
ri

or
 t

o 
th

e 
ex

pi
ra

ti
on

 o
f 

th
e 

op
en

-d
at

e 
st

at
em

en
t.

 
(b

) 
T

h
e 

pr
od

u
ct

 i
s 

la
be

le
d 

‘‘F
ro

ze
n

 o
n

 _
__

,’’
 w

it
h

 t
h

e 
m

on
th

, 
d

ay
, 

an
d

 y
ea

r 
th

e 
pr

od
u

ct
 i

s 
fr

oz
en

 i
n

 t
h

e 
bl

an
k.

 
(c

) 
T

h
e 

or
ig

in
al

 o
pe

n
-d

at
e 

st
at

em
en

t 
is

 m
ai

n
ta

in
ed

 o
n

 t
h

e 
pr

od
u

ct
 p

ac
ka

ge
. 

(d
) 

If
 o

ff
er

ed
 f

or
 s

al
e 

at
 r

et
ai

l, 
th

e 
pr

od
u

ct
 i

s 
fr

oz
en

 a
n

d 
la

be
le

d 
an

d 
so

ld
 o

n
ly

 t
o 

a 
h

ou
se

h
ol

d 
co

n
su

m
er

 
by

 t
h

e 
sa

m
e 

es
ta

bl
is

h
m

en
t 

th
at

 o
ri

gi
n

al
ly

 o
ff

er
ed

 t
h

e 
pr

od
u

ct
 f

or
 r

et
ai

l 
sa

le
. 

(e
) 

If
 o

ff
er

ed
 f

or
 s

al
e 

at
 w

h
ol

es
al

e 
(i

.e
., 

w
ar

eh
ou

se
, 

m
an

u
fa

ct
u

re
r,

 o
r 

di
st

ri
bu

to
r)

 t
h

e 
pr

od
u

ct
 i

s 
fr

oz
en

 
an

d 
la

be
le

d 
an

d 
so

ld
 o

n
ly

 t
o 

th
e 

en
d 

u
se

r 
(i

.e
., 

co
n

su
m

er
, 

re
st

au
ra

n
t,

 o
r 

h
ot

el
).

 P
ro

vi
de

d 
h

ow
ev

er
 t

h
at

 c
on

-
su

m
er

 r
ea

dy
 p

ac
ka

ge
s 

of
 f

re
sh

 o
r 

ra
w

 m
ea

t 
ca

n
 b

e 
so

ld
 t

o 
re

ta
il

 e
st

ab
li

sh
m

en
ts

 i
f 

al
l 

ot
h

er
 p

ro
vi

si
on

s 
of

 
th

is
 r

u
le

 a
re

 f
ol

lo
w

ed
 a

n
d 

ea
ch

 p
ac

ka
ge

 i
s 

pr
op

er
ly

 l
ab

el
ed

. 
(f

) 
P

ro
du

ct
s 

fr
oz

en
 b

ef
or

e 
th

e 
ex

pi
ra

ti
on

 o
f 

th
e 

op
en

-d
at

e 
st

at
em

en
t 

m
ay

 n
ot

 b
e 

th
aw

ed
 o

r 
fu

rt
h

er
 p

ro
c-

es
se

d 
in

 a
n

y 
m

an
n

er
. 

(g
) 

A
ll

 p
ro

du
ct

s 
pr

op
er

ly
 f

ro
ze

n
 a

n
d 

la
be

le
d 

m
u

st
 a

ls
o 

m
ai

n
ta

in
 t

h
e 

sa
fe

 h
an

dl
in

g 
la

be
ls

 a
s 

m
an

da
te

d 
th

ro
u

gh
 U

S
D

A
. 

(h
) 

P
ro

du
ct

s 
n

ot
 p

ro
pe

rl
y 

la
be

le
d,

 r
e-

la
be

le
d 

or
 e

xe
m

pt
ed

 a
s 

se
t 

fo
rt

h
 i

n
 (

a)
 t

h
ro

u
gh

 (
h

) 
of

 t
h

is
 r

u
le

 s
h

al
l 

be
 d

ee
m

ed
 d

at
e 

ex
pi

re
d 

an
d 

sh
al

l 
be

 i
n

cl
u

de
d 

in
 t

h
e 

eq
u

iv
al

en
t 

n
u

m
be

r 
u

ti
li

ze
d 

to
 d

et
er

m
in

e 
th

e 
ap

pl
ic

a-
bl

e 
cl

as
s 

of
 v

io
la

ti
on

 a
s 

de
te

rm
in

ed
 b

y 
R

u
le

 N
o.

 8
0–

1–
22

–.
32

. 
(i

) 
N

ot
h

in
g 

in
 t

h
is

 p
ar

ag
ra

ph
 (

3)
 o

f 
R

u
le

 8
0–

1–
22

–.
36

 s
h

al
l 

pr
ec

lu
de

 a
 m

an
u

fa
ct

u
re

r 
or

 w
h

ol
es

al
er

 o
r 

re
-

ta
il

er
 f

ro
m

 h
av

in
g 

m
or

e 
st

ri
n

ge
n

t 
re

qu
ir

em
en

ts
 f

or
 t

h
ei

r 
pr

od
u

ct
s.

 N
ot

h
in

g 
in

 t
h

is
 p

ar
ag

ra
ph

 i
s 

in
te

n
de

d 
to

 n
eg

at
e 

th
e 

ag
re

em
en

t 
be

tw
ee

n
 s

el
le

rs
 o

f 
th

es
e 

pr
od

u
ct

s 
co

n
ce

rn
in

g 
gu

ar
an

te
es

 o
r 

cr
ed

it
 f

or
 e

xp
ir

ed
 

pr
od

u
ct

s.
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A
la

sk
a

S
h

el
lf

is
h

 
D
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e 

la
be

li
n

g 
re

qu
ir

ed
 

(c
) 

In
 a

dd
it

io
n

 t
o 

m
ee

ti
n

g 
th

e 
re

qu
ir

em
en

ts
 o

f 
(a

) 
an

d 
(b

) 
of

 t
h

is
 s

ec
ti

on
, 

th
e 

op
er

at
or

 o
f 

a 
fo

od
 e

st
ab

li
sh

-
m

en
t 

sh
al

l 
ob

ta
in

 .
.

. 
(6

) 
m

ol
lu

sc
an

 s
h

el
lf

is
h

 t
h

at
 a

re
 .

.
. 

pa
ck

ag
ed

 a
n

d 
id

en
ti

fi
ed

 a
s 

fo
ll

ow
s:

 
A

la
sk

a 
A

dm
in

. 
C

od
e 

ti
t.

 1
8,

 
§

31
.2

00
 (

20
13

).

(A
) 

fr
es

h
 o

r 
fr

oz
en

 s
h

u
ck

ed
 m

ol
lu

sc
an

 s
h

el
lf

is
h

 p
ac

ka
ge

d 
in

 a
 s

in
gl

e-
u

se
 c

on
ta

in
er

 w
it

h
 a

 l
ab

el
 t

h
at

 
id

en
ti

fi
es

 t
h

e 
n

am
e,

 a
dd

re
ss

, 
an

d 
pe

rm
it

 n
u

m
be

r 
of

 t
h

e 
sh

u
ck

er
-p

ac
ke

r 
or

 r
ep

ac
ke

r 
of

 t
h

e 
m

ol
lu

sc
an

 s
h

el
l-

fi
sh

, 
an

d 
ei

th
er

 t
h

e 
se

ll
-b

y 
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e:
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 d
at

e 
n

o 
la

te
r 

th
an

 t
h

e 
ex

pi
ra

ti
on

 o
f 

th
e 

es
ti

m
at

ed
 s

h
el

f 
li

fe
 o

f 
a 

fo
od

 p
ro

du
ct

 
.

.
. 

D
ef

in
it

io
n

 (
se

ll
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y 
da

te
) 

(C
) 

D
ef

in
it

io
n

s 
.

.
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5 

M
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od
e 

R
eg

s.
 

52
0.

11
9 
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01
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S
el

l 
by

 D
at

e:
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 r
ec

om
m

en
de

d 
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st
 d

at
e 

of
 r

et
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l 
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 o

f 
a 

fo
od
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ro

du
ct

 w
h

ic
h

 p
ro

vi
de

s 
fo

r 
a 
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as

on
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le
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eq
u

en
t 

pe
ri

od
 o

f 
h

om
e 

sh
el

f-
li

fe
. 

D
at

e 
la

be
l 
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ir
ed

 
(G
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1)

 P
la

ce
m

en
t 
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 t

h
e 

D
at

e.
 A

 d
at

e 
sh

al
l 

be
 d

is
pl

ay
ed

 w
it

h
 t

h
e 

te
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se

ll
 b

y’
’ o

r 
‘‘b

es
t 

if
 u

se
d 

by
’’ 

in
 r

ea
-

so
n

ab
le

 p
ro

xi
m

it
y 

to
 t

h
e 

de
si

gn
at

ed
 d

at
e.
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) 
S

u
ch
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 d

at
e 

sh
al

l 
co

n
si

st
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f 
th

e 
co

m
m

on
 a

bb
re

vi
at

io
n

 f
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 t
h

e 
ca

le
n

da
r 

m
on

th
 a

n
d 

n
u

m
er

al
s 

fo
r 

th
e 

da
y 

an
d 

ye
ar

, 
e.

g.
, 

F
eb

. 
10

, 
19

80
; 

or
 n

u
m

er
al

s 
fo

r 
th

e 
m

on
th

, 
da

y 
an

d 
ye

ar
, 

e.
g.

, 
2/

10
/8

0,
 e

xc
ep

t 
th

at
: 

10
5 

M
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od
e 

R
eg
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52
0.
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. 

(a
) 

P
er

is
h

ab
le

 f
oo

d 
pr

od
u

ct
s 

n
ee

d 
n

ot
 h

av
e 

th
e 

ye
ar

 i
de

n
ti

fi
ca

ti
on
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n

cl
u

de
d 

in
 t

h
e 

da
te

, 
an

d 
fr

oz
en

 a
n

d 
lo

n
g 

sh
el

f 
li

fe
 f

oo
ds

 n
ee

d 
n

ot
 h

av
e 

th
e 

da
y 

id
en

ti
fi

ca
ti

on
 i

n
cl

u
de

d 
in

 t
h

e 
da

te
. 

(b
) 

F
re

sh
 b

ak
er

y 
pr

od
u

ct
s 

m
ay

 b
e 

da
te

d 
w

it
h

 o
n

ly
 t

h
e 

da
y 

de
si

gn
at

io
n

, 
e.

g.
, 

M
on

da
y,

 o
r 

an
 a

bb
re

vi
a-

ti
on

 t
h

er
eo

f,
 e

.g
., 

M
on

.

(3
) 

A
 d

at
e 

sh
al

l 
be

 a
cc

om
pa

n
ie

d 
by

 d
is

cl
os

u
re

 o
f 

re
co

m
m

en
de

d 
pr

od
u

ct
 s

to
ra

ge
 c

on
di

ti
on

s,
 i

f 
su

ch
 c

on
di

-
ti

on
s 

si
gn

if
ic

an
tl

y 
af

fe
ct

 t
h

e 
va

li
di

ty
 o

f 
su

ch
 a

 d
at

e.
 

(4
) 

A
 d

at
e 

an
d 

an
y 

re
co

m
m

en
de

d 
st

or
ag

e 
co

n
di

ti
on

s 
sh

al
l 

be
 p

ri
n

te
d,

 s
ta

m
pe

d,
 e

m
bo

ss
ed

, 
pe

rf
or

at
ed

, 
or

 
ot

h
er

w
is

e 
sh

ow
n

 o
n

 t
h

e 
re

ta
il

 p
ac

ka
ge

, 
a 

la
be

l 
on

 s
u

ch
 p

ac
ka

ge
, 

or
 a

 t
ag

 a
tt

ac
h

ed
 t

o 
su

ch
 p

ac
ka

ge
 i

n
 a

 
m

an
n

er
 t

h
at

 i
s 

ea
si

ly
 r

ea
da

bl
e 

an
d 

se
pa

ra
te

 f
ro

m
 o

th
er

 i
n

fo
rm

at
io

n
, 

gr
ap

h
ic

s,
 o

r 
le

tt
er

in
g 

so
 a

s 
to

 b
e 

cl
ea

rl
y 

vi
si

bl
e 

to
 a

 p
ro

sp
ec

ti
ve

 p
u

rc
h

as
er

. 
(5

) 
If

 a
 d

at
e 

an
d 

re
co

m
m

en
de

d 
st

or
ag

e 
co

n
di

ti
on

s 
do

 n
ot

 a
pp

ea
r 

on
 t

h
e 

pr
in

ci
pa

l 
di

sp
la

y 
pa

n
el

, 
th

e 
in

-
fo

rm
at

io
n

 p
an

el
, 

or
 o

n
 a

n
ot

h
er

 c
on

sp
ic

u
ou

s 
po

rt
io

n
 o

f 
th

e 
in

di
vi

du
al

 r
et

ai
l 

pa
ck

ag
e,

 a
 s

ta
te

m
en

t 
m

u
st

 a
p-

pe
ar

 o
n

 t
h

e 
pr

in
ci

pa
l 

di
sp

la
y 

or
 i

n
fo

rm
at

io
n

 p
an

el
 i

n
di

ca
ti

n
g 

w
h

er
e 

su
ch

 i
n

fo
rm

at
io

n
 c

an
 b

e 
fo

u
n

d 
el

se
-

w
h

er
e 

on
 t

h
e 

pa
ck

ag
e.

 
(6

) 
A

n
 i

n
di

vi
du

al
 p

re
pa

ck
ag

ed
 f

oo
d 

pr
od

u
ct

 w
h

ic
h

 i
s 

n
ot

 l
ab

el
ed

 i
n

 a
cc

or
da

n
ce

 w
it

h
 t

h
e 

pr
ov

is
io

n
s 

of
 1

05
 

C
M

R
 5

20
.1

19
 s

h
al

l 
be

 d
ee

m
ed

 ‘‘
m

is
-b

ra
n

de
d’

’ p
u

rs
u

an
t 

to
 M

.G
.L

. 
c.

 9
4,

 §
18

7.
 

S
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 p
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d 
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) 

S
al

e 
of
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D
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F
oo

d 
P

ro
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 N
o 

pe
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h
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l 
of
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fo
r 

sa
le
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n

 t
h

e 
C

om
m

on
w
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h
 a

n
y 
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od

 p
ro
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ct
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te
r 

th
e 
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pi

ra
ti

on
 o

f 
a 

‘‘s
el

l 
by

 d
at

e’
’ o

r 
a 
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n
le
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M
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. 

(1
) 

It
 i

s 
w

h
ol

es
om

e 
an

d 
it

s 
se

n
so

ry
 p

h
ys

ic
al

 q
u

al
it

ie
s 

h
av

e 
n

ot
 s

ig
n

if
ic

an
tl

y 
di

m
in

is
h

ed
; 

an
d,

 
(2

) 
It

 i
s 

se
gr

eg
at

ed
 f

ro
m

 f
oo

d 
pr

od
u

ct
s 

w
h

ic
h

 a
re

 n
ot

 ‘‘
pa

st
 d

at
e’

’; 
an

d,
 

(3
) 

It
 i

s 
cl

ea
rl

y 
an

d 
co

n
sp

ic
u

ou
sl

y 
m

ar
ke

d 
ei

th
er

 o
n

 t
h

e 
pa

ck
ag

e 
or

 t
h

ro
u

gh
 t

h
e 

u
se

 o
f 

sh
el

f 
m

ar
ke

rs
 o

r 
pl

ac
ec

ar
ds

, 
as

 b
ei

n
g 

of
fe

re
d 

fo
r 

sa
le

 a
ft

er
 t

h
e 

re
co

m
m

en
de

d 
la

st
 d

at
e 

of
 s

al
e 

or
 b

es
t 

u
se

. 
(K

)(
1)

 E
xe

m
pt

io
n

s 
10

5 
C

M
R

 5
20

.1
01

 t
h

ro
u

gh
 5

20
.2

05
 d

o 
n

ot
 a

pp
ly

 t
o:

 
(a

) 
F

re
sh

 m
ea

t,
 f

re
sh

 p
ou

lt
ry

, 
fr

es
h

 f
is

h
, 

fr
es

h
 f

ru
it

s,
 a

n
d 

fr
es

h
 v

eg
et

ab
le

s 
of

fe
re

d 
fo

r 
sa

le
 u

n
pa

ck
ag

ed
 o

r 
in

 a
 c

on
ta

in
er

 p
er

m
it

ti
n

g 
se

n
so

ry
 e

xa
m

in
at

io
n

. 
(b

) 
S

al
t 

an
d 

cr
ys

ta
ll

iz
ed

 r
ef

in
ed

 s
u

ga
r.

 
(c

) 
F

oo
d 

pr
od

u
ct

s 
sh

ip
pe

d 
in

 b
u

lk
 f

or
m

 f
or

 u
se

 s
ol

el
y 

in
 t

h
e 

m
an

u
fa

ct
u

re
 o

f 
ot

h
er

 f
oo

ds
 a

n
d 

n
ot

 f
or

 d
is

-
tr

ib
u

ti
on

 t
o 

th
e 

co
n

su
m

er
 i

n
 s

u
ch

 b
u

lk
 f

or
m

 o
r 

co
n

ta
in

er
. 

(d
) 

In
di

vi
du

al
ly

 p
ac

ka
ge

d 
fo

od
 p

ro
du

ct
s 

w
h

ic
h

 a
re

 p
re

pa
ck

ag
ed

 a
s 

co
m

po
n

en
ts

 o
f 

a 
la

rg
er

 f
oo

d 
it

em
, 

if
 

th
e 

la
rg

er
 f

oo
d 

it
em

 i
s 

id
en

ti
fi

ed
 w

it
h

 a
 d

at
e 

n
o 

la
te

r 
th

an
 t

h
e 

co
rr

es
po

n
di

n
g 

da
te

 f
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 a
n

y 
su

ch
 c

om
po

-
n

en
ts

. 
(e

) 
F

oo
d 

pr
od

u
ct

s 
pr

ep
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ka
ge

d 
fo

r 
re

ta
il
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al

e 
w

it
h

 a
 n

et
 w

ei
gh

t 
of

 l
es

s 
th

an
 1

1
⁄2

ou
n

ce
s.

 
(f

) 
F

oo
d 

pr
od

u
ct

s 
m

an
u

fa
ct

u
re

d 
fo

r 
sa

le
 o

u
ts

id
e 

th
e 

C
om

m
on

w
ea

lt
h

, 
pr
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se
d 

fo
r 

sa
le

 o
u

ts
id

e 
th

e 
C

om
-

m
on

w
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lt
h

, 
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 s
to

re
d 

fo
r 

sa
le

 o
u

ts
id

e 
th

e 
C

om
m

on
w

ea
lt

h
. 
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P
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d 
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 p
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n
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ri
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 f
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d 
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h
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 i
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u
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d 
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’ d
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y 
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u
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, 
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, 
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 p
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n

 w
h

o 
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ka
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d 
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h
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n
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 p
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a 

‘‘s
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n
le
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M
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(1
) 

It
 i

s 
w

h
ol

es
om

e 
an

d 
it

s 
se

n
so

ry
 p

h
ys

ic
al

 q
u

al
it

ie
s 

h
av

e 
n

ot
 s

ig
n

if
ic

an
tl

y 
di

m
in

is
h

ed
; 

an
d,

 
(2

) 
It

 i
s 

se
gr

eg
at

ed
 f

ro
m

 f
oo

d 
pr

od
u

ct
s 

w
h

ic
h

 a
re

 n
ot

 ‘‘
pa

st
 d

at
e’

’; 
an

d,
 

(3
) 

It
 i

s 
cl

ea
rl

y 
an

d 
co

n
sp

ic
u

ou
sl

y 
m

ar
ke

d 
ei

th
er

 o
n

 t
h

e 
pa

ck
ag

e 
or

 t
h

ro
u

gh
 t

h
e 

u
se

 o
f 

sh
el

f 
m

ar
ke

rs
 o

r 
pl

ac
ec

ar
ds

, 
as

 b
ei

n
g 

of
fe

re
d 

fo
r 

sa
le

 a
ft

er
 t

h
e 

re
co

m
m

en
de

d 
la

st
 d

at
e 

of
 s

al
e 

or
 b

es
t 

u
se

. 
(K

1)
(1

) 
E

xe
m

pt
io

n
s 

10
5 

C
M

R
 5

20
.1

01
 t

h
ro

u
gh

 5
20

.2
05

 d
o 

n
ot

 a
pp

ly
 t

o:
 

(a
) 

F
re

sh
 m

ea
t,

 f
re

sh
 p

ou
lt

ry
, 

fr
es

h
 f

is
h

, 
fr

es
h

 f
ru

it
s,

 a
n

d 
fr

es
h

 v
eg

et
ab

le
s 

of
fe

re
d 

fo
r 

sa
le

 u
n

pa
ck

ag
ed

 o
r 

in
 a

 c
on

ta
in

er
 p

er
m

it
ti

n
g 

se
n

so
ry

 e
xa

m
in

at
io

n
. 

(b
) 

S
al

t 
an

d 
cr

ys
ta

ll
iz

ed
 r

ef
in

ed
 s

u
ga

r.
 

(c
) 

F
oo

d 
pr

od
u

ct
s 

sh
ip

pe
d 

in
 b

u
lk

 f
or

m
 f

or
 u

se
 s

ol
el

y 
in

 t
h

e 
m

an
u

fa
ct

u
re

 o
f 

ot
h

er
 f

oo
ds

 a
n

d 
n

ot
 f

or
 d

is
-

tr
ib

u
ti

on
 t

o 
th

e 
co

n
su

m
er

 i
n

 s
u

ch
 b

u
lk

 f
or

m
 o

r 
co

n
ta

in
er

. 
(d

) 
In

di
vi

du
al

ly
 p

ac
ka

ge
d 

fo
od

 p
ro

du
ct

s 
w

h
ic

h
 a

re
 p

re
pa

ck
ag

ed
 a

s 
co

m
po

n
en

ts
 o

f 
a 

la
rg

er
 f

oo
d 

it
em

, 
if

 
th

e 
la

rg
er

 f
oo

d 
it

em
 i

s 
id

en
ti

fi
ed

 w
it

h
 a

 d
at

e 
n

o 
la

te
r 

th
an

 t
h

e 
co

rr
es

po
n

di
n

g 
da

te
 f

or
 a

n
y 

su
ch

 c
om

po
-

n
en

ts
. 

(e
) 

F
oo

d 
pr

od
u

ct
s 

pr
ep

ac
ka

ge
d 

fo
r 

re
ta

il
 s

al
e 

w
it

h
 a

 n
et

 w
ei

gh
t 

of
 l

es
s 

th
an

 1
1
⁄2

ou
n

ce
s.

 
(f

) 
F

oo
d 

pr
od

u
ct

s 
m

an
u

fa
ct

u
re

d 
fo

r 
sa

le
 o

u
ts

id
e 

th
e 

C
om

m
on

w
ea

lt
h

, 
pr

oc
es

se
d 

fo
r 

sa
le

 o
u

ts
id

e 
th

e 
C

om
-

m
on

w
ea

lt
h

, 
or

 s
to

re
d 

fo
r 

sa
le

 o
u

ts
id

e 
th

e 
C

om
m

on
w

ea
lt

h
.

M
ic

h
ig

an
*

G
en

er
al

 
D

ef
in

it
io

n
 (

da
te

) 
(a

) 
‘‘D

at
e’

’ m
ea

n
s 

on
e 

of
 t

h
e 

fo
ll

ow
in

g:
 

M
ic

h
. 

C
om

p.
 L

aw
s 

A
n

n
. 

§
28

9.
81

07
 (

20
13

).
 

(i
) 

F
or

 p
er

is
h

ab
le

 f
oo

d,
 t

h
e 

re
co

m
m

en
de

d 
la

st
 d

ay
 o

f 
sa

le
. 

(i
i)

 F
or

 n
on

pe
ri

sh
ab

le
 f

oo
d,

 t
h

e 
re

co
m

m
en

de
d 

la
st

 d
ay

 o
f 

sa
le

 o
r 

co
n

su
m

pt
io

n
, 

if
 a

n
y.

 
P

re
p

ac
k

ag
ed

 P
er

is
h

ab
le

 
F

oo
d

s 
D

at
e 

la
be

li
n

g 
re

qu
ir

ed
 

(2
) 

A
 r

et
ai

l 
fo

od
 e

st
ab

li
sh

m
en

t 
sh

al
l 

n
ot

 s
el

l 
or

 o
ff

er
 f

or
 s

al
e 

a 
pr

ep
ac

ka
ge

d 
pe

ri
sh

ab
le

 f
oo

d 
u

n
le

ss
 t

h
e 

pa
ck

ag
e 

be
ar

s 
a 

la
be

l 
w

it
h

 a
 d

at
e 

id
en

ti
fi

ed
 b

y 
m

on
th

 a
n

d 
da

y,
 e

xc
ep

t 
th

at
 b

ak
er

y 
pr

od
u

ct
s 

w
it

h
 a

 s
h

el
f 

li
fe

 
of

 7
 d

ay
s 

or
 l

es
s 

m
ay

 b
e 

da
te

d 
w

it
h

 a
 d

ay
 o

f 
th

e 
w

ee
k 

or
 a

n
 a

bb
re

vi
at

io
n

. 
A

 r
et

ai
l 

fo
od

 e
st

ab
li

sh
m

en
t 

m
ay

 
se

ll
 o

r 
of

fe
r 

fo
r 

sa
le

 a
 p

re
pa

ck
ag

ed
 n

on
pe

ri
sh

ab
le

 f
oo

d 
w

it
h

 o
r 

w
it

h
ou

t 
a 

la
be

l 
th

at
 b

ea
rs

 a
 d

at
e.

 

M
ic

h
. 

C
om

p.
 L

aw
s 

A
n

n
. 

§
28

9.
81

07
 (

20
13

).
 

D
at

e 
la

be
li

n
g 

re
qu

ir
ed

 
(b

)(
c)

(3
) 

T
h

e 
da

te
 f

or
 p

re
pa

ck
ag

ed
 p

er
is

h
ab

le
 f

oo
d 

m
ay

 b
e 

di
sp

la
ye

d 
w

it
h

 o
r 

w
it

h
ou

t 
ex

pl
an

at
or

y 
te

rm
s.

 I
f 

ex
pl

an
at

or
y 

te
rm

s 
ar

e 
u

se
d,

 t
h

e 
te

rm
s 

sh
al

l 
be

 l
im

it
ed

 t
o 

on
e 

of
 t

h
e 

fo
ll

ow
in

g:
 ‘‘

S
el

l 
by

 _
_’

’, 
‘‘S

el
l 

be
fo

re
 _

_’
’, 

‘‘L
as

t 
da

te
 o

f 
sa

le
 _

_’
’, 

‘‘R
ec

om
m

en
de

d 
la

st
 d

at
e 

of
 s

al
e 

__
’’,

 o
r 

‘‘R
ec

om
m

en
de

d 
sa

le
 d

at
e 

__
’’.

 O
th

er
 m

ea
n

in
g-

fu
l 

te
rm

s 
m

ay
 b

e 
u

se
d 

if
 s

pe
ci

fi
ca

ll
y 

ap
pr

ov
ed

 b
y 

th
e 

de
pa

rt
m

en
t.

 

M
ic

h
. 

C
om

p.
 L

aw
s 

A
n

n
. 

§
28

9.
81

07
 (

20
13

).
 

S
al

e 
af

te
r 

da
te

 n
ot

 p
er

m
it

te
d 

(b
)(

c)
(4

) 
.

.
. 

A
 r

et
ai

l 
fo

od
 e

st
ab

li
sh

m
en

t 
sh

al
l 

n
ot

 s
el

l 
or

 o
ff

er
 f

or
 s

al
e 

an
y 

of
 t

h
e 

fo
ll

ow
in

g 
fo

od
s 

u
n

de
r 

th
e 

fo
ll

ow
in

g 
ci

rc
u

m
st

an
ce

s 
.

.
. 

(b
) 

A
ft

er
 t

h
e 

da
te

, 
n

on
pe

ri
sh

ab
le

 f
oo

d 
or

 p
re

pa
ck

ag
ed

 p
er

is
h

ab
le

 f
oo

d 
u

n
le

ss
 

th
e 

fo
od

 i
s 

w
h

ol
es

om
e 

an
d 

so
u

n
d 

an
d 

is
 c

le
ar

ly
 i

de
n

ti
fi

ed
 a

s 
h

av
in

g 
pa

ss
ed

 t
h

e 
da

te
. 

(c
) 

N
on

pe
ri

sh
ab

le
 f

oo
d 

th
at

 i
s 

n
o 

lo
n

ge
r 

w
h

ol
es

om
e 

or
 s

ou
n

d.
 

M
ic

h
. 

C
om

p.
 L

aw
s 

A
n

n
. 

§
28

9.
81

07
 (

20
13

).
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M
il

k
/D

ai
ry

 
D

at
e 

la
be

li
n

g 
re

qu
ir

ed
 

S
ec

. 
69

(1
) 

E
ac

h
 p

ro
ce

ss
or

 a
n

d 
m

an
u

fa
ct

u
re

r 
of

 m
il

k 
an

d 
m

il
k 

pr
od

u
ct

s 
so

ld
 i

n
 t

h
is

 s
ta

te
 s

h
al

l 
pl

ac
e 

on
 

ea
ch

 c
on

ta
in

er
 o

f 
m

il
k 

an
d 

m
il

k 
pr

od
u

ct
s 

a 
re

co
m

m
en

de
d 

la
st

 d
ay

 o
f 

sa
le

 b
y 

m
on

th
 a

n
d 

da
te

. 
(2

) 
T

h
e 

se
ll

-b
y 

da
te

 s
h

al
l 

be
 e

xp
re

ss
ed

 b
y 

th
e 

fi
rs

t 
th

re
e 

le
tt

er
s 

of
 t

h
e 

m
on

th
 f

ol
lo

w
ed

 b
y 

th
e 

n
u

m
er

al
 d

es
-

ig
n

at
in

g 
th

e 
ap

pr
op

ri
at

e 
ca

le
n

da
r 

da
y 

or
 b

y 
ex

pr
es

si
n

g 
th

e 
ca

le
n

da
r 

m
on

th
 n

u
m

er
ic

al
ly

 f
ol

lo
w

ed
 b

y 
a 

n
u

-
m

er
al

 d
es

ig
n

at
in

g 
th

e 
ca

le
n

da
r 

da
y.

 
(3

) 
T

h
e 

se
ll

-b
y 

da
te

 s
h

al
l 

ap
pe

ar
 o

n
 t

h
at

 p
ar

t 
of

 t
h

e 
co

n
ta

in
er

 t
h

at
 i

s 
m

os
t 

li
ke

ly
 t

o 
be

 d
is

pl
ay

ed
, 

pr
e-

se
n

te
d,

 o
r 

sh
ow

n
 u

n
de

r 
cu

st
om

ar
y 

di
sp

la
y 

co
n

di
ti

on
s 

of
 s

al
e.

 H
ow

ev
er

, 
a 

cu
p 

co
n

ta
in

er
 m

ay
 h

av
e 

th
e 

se
ll

-b
y 

da
te

 p
la

ce
d 

on
 t

h
e 

bo
tt

om
. 

M
ic

h
. 

C
om

p.
 L

aw
s 

A
n

n
. 

§
28

8.
53

9 
(2

01
3)

. 

S
al

e 
af

te
r 

da
te

 n
ot

 p
er

m
it

te
d 

(w
it

h
 e

xe
m

pt
io

n
s)

 
S

ec
. 

69
(9

) 
M

il
k 

an
d 

m
il

k 
pr

od
u

ct
s 

sh
al

l 
n

ot
 b

e 
of

fe
re

d 
fo

r 
sa

le
 a

ft
er

 t
h

e 
se

ll
-b

y 
da

te
 u

n
le

ss
 t

h
ey

 a
re

 a
dv

er
-

ti
se

d 
to

 t
h

e 
fi

n
al

 c
on

su
m

er
 i

n
 a

 p
ro

m
in

en
t 

m
an

n
er

 a
s 

be
in

g 
be

yo
n

d 
th

e 
re

co
m

m
en

de
d 

la
st

 d
ay

 o
f 

sa
le

. 
M

ic
h

. 
C

om
p.

 L
aw

s 
A

n
n

. 
§

28
8.

53
9 

(2
01

3)
. 

M
ea

t 
D

at
e 

la
be

li
n

g 
n

ot
 r

eq
u

ir
ed

 
N

ot
 r

eq
u

ir
ed

 f
or

 m
ea

t 
in

 M
ic

h
ig

an
. 

N
o 

re
le

va
n

t 
st

at
e 

la
w

. 
S

al
e 

af
te

r 
da

te
 n

ot
 p

er
m

it
te

d 
(w

it
h

 e
xe

m
pt

io
n

s)
 

(4
) 

A
 r

et
ai

l 
fo

od
 e

st
ab

li
sh

m
en

t 
sh

al
l 

n
ot

 s
el

l 
or

 o
ff

er
 f

or
 s

al
e 

an
y 

of
 t

h
e 

fo
ll

ow
in

g 
fo

od
s 

u
n

de
r 

th
e 

fo
ll

ow
in

g 
ci

rc
u

m
st

an
ce

s:
 

M
ic

h
. 

C
om

p.
 L

aw
s 

A
n

n
. 

§
28

9.
81

07
 (

20
13

).
 

(a
) 

A
ft

er
 t

h
e 

da
te

, 
m

ea
t 

th
at

 h
as

 b
ee

n
 r

em
ov

ed
 f

ro
m

 a
 f

ed
er

al
ly

 i
n

sp
ec

te
d 

re
ta

il
 p

ac
ka

ge
.

(9
) 

If
 t

h
e 

da
te

 i
s 

th
e 

re
co

m
m

en
de

d 
la

st
 d

ay
 o

f 
sa

le
, 

th
e 

da
te

 s
h

al
l 

be
 c

al
cu

la
te

d 
to

 a
ll

ow
 a

re
as

on
ab

le
 

pe
ri

od
 f

or
 t

h
e 

su
bs

eq
u

en
t 

co
n

su
m

pt
io

n
 o

f 
th

e 
fo

od
, 

bu
t 

sh
al

l 
n

ot
 a

ll
ow

 f
or

 a
 p

er
io

dw
h

ic
h

 w
ou

ld
 r

es
u

lt
 

in
 a

 h
ea

lt
h

 n
u

is
an

ce
 a

s 
de

sc
ri

be
d 

in
 s

ec
ti

on
 2

10
7.

M
in

n
es

ot
a

G
en

er
al

 
D

ef
in

it
io

n
 (

op
en

 d
at

e;
 q

u
al

it
y 

as
su

ra
n

ce
 d

at
e)

 
S

u
bp

. 
7.

 O
pe

n
 d

at
e.

 ‘
‘O

pe
n

 d
at

e’
’ 

m
ea

n
s 

a 
da

te
 c

on
si

st
in

g 
of

 t
h

e 
n

am
e 

or
 a

bb
re

vi
at

io
n

 o
r 

n
u

m
er

ic
al

 d
es

-
ig

n
at

io
n

 f
or

 t
h

e 
m

on
th

, 
th

e 
n

u
m

er
ic

al
 d

es
ig

n
at

io
n

 f
or

 t
h

e 
da

y 
of

 t
h

e 
m

on
th

, 
an

d 
th

e 
n

am
e 

or
 a

bb
re

vi
at

io
n

 
fo

r 
th

e 
da

y 
of

 t
h

e 
w

ee
k 

as
 p

ro
vi

de
d 

h
er

ei
n

, 
an

d 
if

 a
pp

ro
pr

ia
te

, 
th

e 
ye

ar
. 

A
n

 o
pe

n
 d

at
e 

m
ay

 b
e 

on
e 

of
 t

h
e 

fo
l-

lo
w

in
g:

 

M
in

n
. 

R
. 

15
50

.1
04

0 
(2

01
3)

.

A
. 

D
at

e 
of

 m
an

u
fa

ct
u

re
: 

th
e 

da
te

 t
h

e 
pr

od
u

ct
 w

as
 m

an
u

fa
ct

u
re

d 
or

 p
ro

ce
ss

ed
. 

T
h

is
 d

at
e 

w
ou

ld
 b

e 
u

se
d 

w
it

h
 a

 s
ta

te
m

en
t 

su
ch

 a
s 

‘‘U
se

 w
it

h
in

 4
0 

da
ys

 o
f 

da
te

 s
h

ow
n

’’ 
or

 o
th

er
 s

im
il

ar
 p

h
ra

si
n

g.
 

B
. 

D
at

e 
of

 p
ac

ka
gi

n
g:

 t
h

e 
da

te
 t

h
e 

pr
od

u
ct

 w
as

 p
la

ce
d 

in
 t

h
e 

re
ta

il
 p

ac
ka

ge
 i

n
 a

dv
an

ce
 o

f 
sa

le
. 

T
h

is
 d

at
e 

w
ou

ld
 b

e 
u

se
d 

w
it

h
 a

 s
ta

te
m

en
t 

su
ch

 a
s 

‘‘U
se

 w
it

h
in

 3
0 

da
ys

 o
f 

da
te

 s
h

ow
n

’’ 
or

 o
th

er
 s

im
il

ar
 p

h
ra

si
n

g.
 

C
. 

P
u

ll
 d

at
e:

 t
h

e 
re

co
m

m
en

de
d 

la
st

 d
at

e 
fo

r 
re

ta
il

 s
al

e.
 W

it
h

 t
h

is
 d

at
e 

u
se

 a
 s

ta
te

m
en

t 
su

ch
 a

s 
‘‘N

ot
 t

o 
be

 s
ol

d 
af

te
r 

da
te

 s
h

ow
n

’’ 
or

 ‘‘
D

o 
n

ot
 s

el
l 

af
te

r 
da

te
 s

h
ow

n
’’ 

or
 ‘‘

L
as

t 
da

y 
of

 s
al

e’
’ o

r 
so

m
e 

eq
u

iv
al

en
t 

ph
ra

s-
in

g.
 

D
. 

F
re

sh
n

es
s 

da
te

 (
qu

al
it

y 
as

su
ra

n
ce

 d
at

e)
: 

of
 t

h
e 

la
st

 d
at

e 
w

h
ic

h
 t

h
e 

m
an

u
fa

ct
u

re
r 

or
 p

ro
ce

ss
or

 e
st

i-
m

at
es

 t
h

e 
pr

od
u

ct
 w

il
l 

re
ta

in
 i

ts
 o

ri
gi

n
al

 f
re

sh
n

es
s 

or
 p

ea
k 

qu
al

it
y.

 W
it

h
 t

h
is

 d
at

e 
u

se
 a

 s
ta

te
m

en
t 

su
ch

 
as

 ‘‘
F

or
 m

ax
im

u
m

 f
re

sh
n

es
s 

u
se

 b
ef

or
e 

da
te

 s
h

ow
n

’’ 
or

 o
th

er
 e

qu
iv

al
en

t 
ph

ra
si

n
g.

 
E

. 
E

xp
ir

at
io

n
 d

at
e:

 t
h

e 
la

st
 d

at
e 

th
e 

pr
od

u
ct

 c
an

 b
e 

ex
pe

ct
ed

 t
o 

pe
rf

or
m

 i
n

 a
 m

an
n

er
 e

qu
al

 t
o 

co
n

su
m

er
 

ex
pe

ct
at

io
n

s.
 W

it
h

 t
h

is
 d

at
e 

u
se

 a
 s

ta
te

m
en

t 
su

ch
 a

s 
‘‘F

or
 b

es
t 

re
su

lt
s 

u
se

 b
ef

or
e 

th
e 

da
te

 s
h

ow
n

’’ 
or

 o
th

er
 

eq
u

iv
al

en
t 

ph
ra

si
n

g.
 

F
. 

S
h

el
f 

di
sp

la
y 

da
te

: 
th

e 
da

te
 u

se
d 

by
 a

 r
et

ai
le

r 
to

 i
n

di
ca

te
 w

h
en

 a
n

 i
te

m
 w

as
 p

u
t 

on
 d

is
pl

ay
. 

T
h

e 
pu

rp
os

e 
of

 t
h

is
 d

at
e,

 i
f 

u
se

d,
 i

s 
to

 a
id

 i
n

 t
h

e 
pr

op
er

 r
ot

at
io

n
 o

f 
st

oc
k 

an
d 

it
 w

ou
ld

 b
e 

u
se

d 
by

 t
h

e 
re

ta
il

er
 

on
 t

h
os

e 
pe

ri
sh

ab
le

 f
oo

ds
 w

h
ic

h
 h

av
e 

sh
or

t 
sh

el
f 

li
fe

 a
n

d 
w

h
ic

h
 a

re
 e

xe
m

pt
 h

er
ei

n
 f

ro
m

 o
pe

n
 d

at
in

g.
 

S
u

bp
. 

8.
 Q

u
al

it
y 

as
su

ra
n

ce
 d

at
e.

 ‘‘
Q

u
al

it
y 

as
su

ra
n

ce
 d

at
e’

’ m
ea

n
s 

an
y 

da
te

 a
ft

er
 w

h
ic

h
 t

h
e 

m
an

u
fa

ct
u

re
r 

or
 p

ro
ce

ss
or

 r
ea

so
n

ab
ly

 d
et

er
m

in
es

 t
h

at
 t

h
e 

pr
od

u
ct

 m
ay

, 
by

 s
po

il
ag

e,
 w

il
ta

ge
, 

dr
yi

n
g,

 o
r 

an
y 

ot
h

er
 f

or
es

ee
-

ab
le

 a
n

d 
n

at
u

ra
l 

ph
en

om
en

on
, 

lo
se

 i
ts

 p
al

at
ab

il
it

y 
or

 i
ts

 d
es

ir
ed

 o
r 

n
u

tr
it

iv
e 

pr
op

er
ti

es
. 

A
s 

u
se

d 
in

 t
h

es
e 

pa
rt

s,
 ‘‘

qu
al

it
y 

as
su

ra
n

ce
 d

at
e’

’ s
ig

n
if

ie
s 

a 
pe

ri
od

 o
f 

ti
m

e 
be

gi
n

n
in

g 
w

it
h

 t
h

e 
da

te
 o

f 
m

an
u

fa
ct

u
re

 o
r 

th
e 
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h
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31, 2013). U.S. Dep’t of Agric. Food Safety & Inspection Serv., Food Product Dating, supra note 54. 
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59. 21 U.S.C. §§ 301–392 (2012); 21 CFR § 1.4 (2012); 21 U.S.C. § 343–1 (2012); 15 U.S.C. §§ 1451–1461 (2012); 21 CFR § 10.40 

(2013); 7 U.S.C. 499 (2012); 21 U.S.C. § 2201–52 (2012). See also, U.S. Dep’t of Agric., Food Safety & Inspection Serv., A Guide to 
Federal Food Labeling Requirements for Meat and Poultry Products 6 (2007). 

60. 21 U.S.C. §§ 451–472 (2012); 21 U.S.C. §§ 601–695 (2012); 21 U.S.C. §§ 1031–1056 (2012); 12 U.S.C. § 1141 (2012); 7 CFR 
§ 2.79 (a)(1) (2013); 7 CFR § 2.53 (2013); 9 CFR § 300.2 (2013). See Regulations & Policies: Regulations for Package Dating, U.S. 
Dep’t of Agric. Food Safety & Inspection Serv., http://www.fsis.usda.gov/regulations/Regs_for_Package_Dating/index.asp (last vis-
ited Apr. 18, 2013). 

61. FDA regulates shell eggs and USDA regulates processed egg products as well as certified shell eggs under a voluntary grad-
ing program. 21 U.S.C. §§ 1031–1056 (2012); 21 U.S.C. §§ 301–392 (2012). Under the Egg Products Inspection Act, FDA and USDA 
share responsibility over egg products; USDA has a primary role. 63 Fed. Reg. 27502, 27508 (May 19, 1998). 

62. FDA regulates food safety practices in the production and harvesting of raw fruits and vegetables under FSMA. 21 U.S.C. 
§ 2201–52 (2011). USDA regulates the marketing, inspection, and certification of fresh fruits and vegetables under the Perishable 
Agricultural Commodities Act of 1930 and other legislation. 7 U.S.C. 499 (2012); 7 CFR § 51 (2013). See also 7 U.S.C. § 1621 (2012). 

63. 21 U.S.C. § 331(b) (2012). See also 21 U.S.C. § 343 (2012). 
64. 21 U.S.C. § 331(b) (2012). 
65. 21 U.S.C. § 331(b) (2012). A label may be deemed misleading under the FD&CA not only if its language makes misleading 

representations, but also if the label fails to reveal important information to the consumer. 21 U.S.C. § 321(n) (2012). See also 21 
U.S.C. § 341 (2012). 

66. 21 U.S.C. § 607(e) (2012); 9 CFR § 317.8 (2013); 21 U.S.C. § 453(h) (2012); 9 CFR § 381.126(a) (2013); 7 U.S.C. § 499b(4) (2012). 
The Agricultural Marketing Act of 1946 gives authority to the Agricultural Marketing Service, another agency within USDA, to 
regulate labeling for eggs under the voluntary grading program for eggs. 21 U.S.C. § 1036(b) (2012); 7 CFR § 56.36 (2013). 

67. 21 U.S.C. § 463(a) (2012); 21 U.S.C. § 607(c) (2012); 21 U.S.C. § 1043 (2012). Under the Perishable Agricultural Commodities 
Act of 1930, USDA may also promulgate regulations. 7 U.S.C. § 499(o) (2012). 

68. 21 U.S.C. § 453(h) (2012); 21 U.S.C. § 607(e) (2012); 21 U.S.C. § 1036(b) (2012). 
69. 21 U.S.C. § 457(b) (2012); 21 U.S.C. 607(c) (2012). 
70. 21 U.S.C.§ 1031 (2012). 
71. 63 Fed. Reg. 27502, 27507 (May 19, 1998). 
72. 15 U.S.C. § 45(1) (2012); Fed. Trade Comm’n, About the Federal Trade Commission, http://www.ftc.gov/ftc/about.shtm (last 

visited August 4, 2013). 
73. 15 U.S.C. § 1454(c) (2012). 
74. 15 U.S.C. § 1454(c) (2012); Memorandum of Understanding Between The Federal Trade Commission and The Food and Drug 

Administration, MOU 225–71–8003 (1971), available at http://www.fda.gov/AboutFDA/PartnershipsCollaborations/
MemorandaofUnderstandingMOUs/DomesticMOUs/ucm115791.htm. 

75. 21 U.S.C. § 331(b) (2012). See also 21 U.S.C. § 343 (2012). See also Government Accountability Office, supra note 19, at 49. 
76. FDA Basics, Food and Drug Administration, http://www.fda. gov/AboutFDA/Transparency/Basics/ucm210073.htm (last up-

dated Apr. 13, 2012). See appendix for full law. 
77. FDA’s infant formula regulation requires that manufacturers set a ‘‘use by’’ date ‘‘on the basis of tests or other information’’ 

showing that the formula will remain of sufficiently high quality ‘‘under the conditions of handling, storage, preparation, and use 
prescribed by label directions.’’ 21 CFR § 107.20 (2012). 

78. Toby Milgrom Lebin, The Infant Formula Act of 1980: A Case Study of Congressional Delegation to the Food and Drug Ad-
ministration, 42 FOOD DRUG COSM. L.J. 101–104 (1987); House Subcomm. On Oversight and Investigations of the Comm. On Inter-
state and Foreign Commerce, 96th Cong., 2d Sess., Infant Formula: Our Children Need Better Protection 3 (Comm. Print 96–IFC 
42). 

79. 21 U.S.C. § 350a (1980); Infant Formula Act of 1980, Pub L. No. 96–359, 94. 1190 (codified at 21 U.S.C. §§ 350a, 301, 321 (aa), 
331, 374(a) (1980)). See also Toby Milgrom Lebin, The Infant Formula Act of 1980: A Case Study of Congressional Delegation to the 
Food and Drug Administration, 42 FOOD DRUG COSM. L.J. 101–104 (1987); House Subcomm. On Oversight and Investigations of 
the Comm. On Interstate and Foreign Commerce, 96th Cong., 2d Sess., Infant Formula: Our Children Need Better Protection 3 
(Comm. Print 96–IFC 42). 

80. 21 U.S.C. § 350a (1980); Infant Formula Act of 1980, Pub L. No. 96–359, 94. 1190 (codified at 21 U.S.C. §§ 350a, 301, 321(aa), 
331, 374(a) (1980)). 

81. 21 CFR § 107.20(c) (2013). 
82. 21 CFR § 107.20 (2013). 
83. See U.S. Dep’t of Agric. Food Safety & Inspection Serv., Requirements for Meat and Poultry Products, supra note 59, at 4. 

USDA does explicitly require a ‘‘pack date’’ for poultry products in the form of a closed code or a calendar date. 9 CFR § 381.126 
(2012). See also Labeling Compliance Policy Guide on Poultry Food Product Dating, U.S. Dep’t of Agric., Food Safety & Inspection 
Serv. 2 (2010), available at http://www.fsis.usda.gov/PDF/labeling_guide_on_poultry_food_dating.pdf. 

84. See U.S. Dep’t of Agric., Agric. Mktg. Serv., Ams PY Instruction No. 910, Shell Eggs Grading Handbook, Section 5 (2012); 
Agric. Mktg. Serv., U.S. Dep’t of Agric. Egg Carton Labeling (Aug. 15, 2006), available at http://www.ams.usda.gov/AMSv1.0/
ams.fetchTemplateData.do?template=TemplateN&navID=PYEggCartonLabeling1Nav1-200&rightNav1=PYEggCartonLabeling1
Nav1-200&topNav=&leftNav= CommodityAreas&page=PYEggCartonLabeling2&resultType=&acct=pgeninfo. For all egg products 
certified by USDA, ‘‘all cartons, overwraps, and other types of consumer packages bearing the USDA grademark require legible lot 
numbering on the consumer package’’ or a ‘‘pack date.’’ Further, if manufacturers choose to use code dating using terms such as 
‘‘use by,’’ ‘‘use before,’’ or ‘‘best before’’ on USDA shield eggs, the date utilized should not exceed 45 from the day the eggs were 
packed. However, eggs not packed in USDA facilities do not need to follow the same rules, instead, ‘‘eggs that are not packed under 
USDA’s grading program must be labeled and coded in accordance with egg laws in the state where they are packed and/or sold.’’ 
Id. 

85. U.S. Dep’t of Agric. Food Safety & Inspection Serv., Food Product Dating, supra note 54. 
86. See id.; 9 CFR § 317.8(b)(32)(i) (2013). 
87. 9 CFR § 317.8(b)(32)(2) (2013). 
88. Nat’l Inst. of Standards & Tech., U.S. Dep’t of Commerce, Handbook 130: Uniform Laws and Regulations in the Areas of 

Legal Metrology and Engine Fuel Quality 1 (2013), available at http://www.nist.gov/pml/wmd/pubs/upload/hb130-13-final.pdf. 
89. About NCWM, Nat’l Conference on Weights & Measures, http://www.ncwm.net/about (last visited July 3, 2013). 
90. Nat’l Inst. of Standards & Tech., supra note 88, at 149. 
91. Id. at 9. 
92. Id. The model regulation recommends two options for implementation—states are advised to either require mandatory open 

dating or to allow voluntary open dating that must adhere to the strictures of the model regulation. 
93. Id. at 153–55. 
94. Id. at 154–55. 
95. See id. 
96. Id. 
97. Id. at 9–13. 
98. Id. 
99. FDA Food Code, U.S. Dep’t of Health & Human Servs., Food & Drug Admin., http://www.fda.gov/Food/FoodSafety/

RetailFoodProtection/FoodCode/default.htm (last visited Jan.16, 2013). 
100. Id. 
101. Id. 
102. Id. at §§ 3–202.17, 3–203.11. 
103. Id. at §§ 3–501.17, 3–501.18. 
104. Id. at §§ 3–502.12. 
105. Id. at § 3–202.17, • (A)(2). 
106. Id. at §§ 3–501.17, • (A). 
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107. Id. 
108. Id. at § 3–202.17; Ark. Admin. Code 007.04.8–3–202.17; Cal. Health & Safety Code § 114039 (2011); 4000 Del. Admin. Code 

§ 3–202.17 (2013); Ga. Comp. R. & Regs. 40–7–1–.10 (2013); 410 Ind. Admin. Code 7–24–156 (2013); N.J. Admin. Code § 8:24–3.2 
(2013); N.D. Admin. Code 33–33–04–03.1 (2013); Okla. Admin. Code § 310:257–5–15 (2013); 7 Pa. Code § 46.246 (2013); 12–5 Vt. 
Code R. § 30:5–204 (2013); 2 VA. Admin. Code § 5–585–400 (2013); Wis. Admin. Code Agric. Trade & Consumer Prot. § 75, App. 
(2013); AGR FSF 3 Wyo. Code R. § 11 (2013). 

109. 35A Am. Jur. 2d Food § 10 (2012). U.S. Const. art 6, cl. 2. ‘‘This Constitution, and the Laws of the United States . . . shall 
be the supreme Law of the Land; and the Judges in every state shall be bound thereby, any Thing in the Constitution or Laws of 
any state to the Contrary notwithstanding.’’

110. 35A Am. Jur. 2d Food § 10 (2012). 
111. Theodore P. Labuza & Lynn M. Szybist, Current Practices and Regulations Regarding Open Dating of Food Products 30 (The 

Retail Food Industry Ctr., Working Paper No. 01, 1999). 
112. Ga. Comp. R. & Regs. 40–7–1–.02 (2013). 
113. Ga. Comp. R. & Regs. 40–7–1–.02 (2013); Ga. Comp. R. & Regs. 40–7–1–.26 ‘‘Labeling’’
114. See Inst. of Food Technologists, supra note 17., at 94. 
115. The USDA Food Safety and Inspection Service reports that only about forty percent of states require date labeling for some 

food items, but our research found restrictions in more states. See U.S. Dep’t of Agric. Food Safety & Inspection Serv., Food Product 
Dating, supra note 54. 

116. 105 Mass. Code Regs. § 520.119(F) (2013). 
117. Massachusetts has adopted one of the more extreme approaches in this regard, requiring a ‘‘sell by’’ or ‘‘best if used by’’ date 

for the sale of all perishable and semi-perishable foods. 105 Mass. Code Regs. § 520.119(D) (2013). 
118. Md. Code Regs. 10.15.06.10 (2013). 
119. Minn. Stat. § 31.783 (2013). 
120. Minn. R. 1520.1900 (2013). 
121. Minn. R. 4626.0200 (2013). 
122. Nat’l Inst. of Standards & Tech., supra note 88, at 9–13. 
123. Mich. Comp. Laws Ann. § 289.8107 (2013). 
124. 31–3–5 R.I. Code R. § 21–33–PBP 2.00 (2013). 
125. N.H. Code Admin. R. Agr 1412.04 (2013), Ga. Comp. R. & Regs. 40–7–1.26 (2013). 
126. Minn. Stat. § 31.786 (2013); Ohio Rev. Code Ann. § 3715.171 (2013). 
127. Current as of August 2013. See appendices for qualifications of regulations assessed in this report. 
128. Current as of August 2013. See appendices for qualifications of regulations assessed in this report. Note that the type of date 

after which sale is restricted varies. 
129. Alabama is unique in that it is the only state that does not affirmatively require the presence of date labels on any foods but 

then regulates such date labels once they are applied to foods and in some cases forbids the sale of foods after those dates. See Ala. 
Code Ann. § 20–1–27 (2013); Ala. Admin. Code r. 420–3–22.03 (2013); Ala. Admin. Code r. 420–3–22.03 (2013). 

130. Current as of August 2013. See appendices for qualifications of regulations assessed in this report. 
131. Note that states define ‘‘perishable foods’’ differently, so this term may include some variety of the other food items listed 

here, such as eggs, meat, and dairy. 
132. Potentially hazardous foods are generally defined as those foods that require time/temperature control for safety. However, 

different states include various food items within their definitions of potentially hazardous foods, so this term may include some va-
riety of the other food items listed here, such as eggs, meat, and dairy. 

133. Baltimore, Md. Code § 6–505.1 (2009). 
134. Telephone interview with representative of N.Y. State Dep’t. of Agric. & Mktg. (Nov. 28, 2011). 
135. Dep’t of Health & Mental Hygiene, Board of Health, Notice of Adoption of a Resolution Repealing Articles 111 and 117 of the 

New York City Health Code 2 (2010), available at http://www.nyc.gov/html/doh/downloads/pdf/notice/2010/notice-article-111-
117-noa.pdf. 

136. Id. at 3. 
137. Id. 
138. Eastern Research Grp., Inc., supra note 55, at 1–12. 
139. Id. 
140. See Christine Blank, Good News on Unsaleables?, SUPERMARKET NEWS (July 19, 2004), http://supermarketnews.com/ar-

chive/good-news-unsaleables. 
141. Id. 
142. Food Mktg. Inst., The Sustainability Opportunity for Retail and Wholesale Executives, available at http://www.fmi.org/in-

dustry-topics/sustainability/key-sustainability-tools-andresources/getting-started-tools (click on ‘‘The Sustainability Opportunities 
for Retail and Wholesale Executives’’) (last visited July 22, 2013) (indicating that 92% of consumers agree that it is important for 
the U.S. food industry ‘‘to be more proactive about addressing environmental concerns.’’) 

143. Aristeidis Theotokis, et al., Effects of Expiration Date-Based Pricing on Brand Image Perceptions, 88 J. OF RETAILING 72, 72 
(2012) (highlighting findings of consumer behavior studies showing that expiration date-based pricing (EDPB) may ‘‘generate posi-
tive consumer evaluations when framed as a cause-related marketing activity to reduce waste’’). See also Michael Tsiros & Carrie 
M. Heilman, The Effect of Expiration Dates and Perceived Risk on Purchasing Behavior in Grocery Store Perishable Categories, 69 
J. OF MKTG. 114, 115–16 (2005) (marketing study modeling ‘‘the process by which consumers formulate perceptions of brand quality 
after [] exposure to EDPB practice’’). 

144. Eastern Research Grp., Inc., supra note 55, at 3–6. 
145. Eastern Research Grp., Inc., supra note 55, at 3–1. 
146. Id. at 3–4. 
147. Eastern Research Grp., Inc., supra note 55, at 3–6. 
148. Id. at 3–5. 
149. Eastern Research Grp., Inc., supra note 55, at 1–6. 
150. Telephone Interview with Doug Rauch, former retail executive (Dec. 3, 2012). 
151. Eastern Research Grp., Inc., supra note 55, at 3–2. 
152. Labuza & Szybist, Current Practices and Regulations, supranote 55, at 10. 
153. Eastern Research Grp., Inc., supra note 55, at 3–2. 
154. Eastern Research Grp., Inc., supra note 55, at 3–10. 
155. Dan Charles, Don’t Fear that Expired Food, NPR (Dec. 26, 2012), http://www.npr.org/blogs/thesalt/2012/12/26/

167819082/dont-fear-that-expired-food (last visited July 3, 2013). 
156. Eastern Research Grp., Inc., supra note 55, at 3–1. 
157. Id. at 3–9. 
158. Id. at 3–10. 
159. Id. 
160. The FDA’s infant formula guidelines for testing with regard to nutrient content represent one important exception. See 21 

CFR § 107.20 (2013). 
161. Labuza & Szybist, Current Practices and Regulations, supra note 111, at 40. 
162. Eastern Research Grp., Inc., supra note 55, at 3–13. 
163. Mary Bender Brandt, et al., Ctr. for Food Safety & Applied Nutrition, FDA, Prevalence of Food Safety, Quality, and Other 

Consumer Statements on Labels of Processed, Packaged Foods, 23 FOOD PROTECTION TRENDS 870, 876 (2003). 
164. See Blank, supra note 140. 
165. Bender, supra note 163. 
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166. Directive 2000/13/EC of the European Parliament and the Council on the approximation of the laws of the Member States, 

Art. 3 (‘‘E.U. Food Labeling Directive’’). The Directive is implemented in Great Britain by the Food Labelling Regulations 1996 
(FLR). According to the FLR, ‘‘food ready for delivery to the ultimate consumer or to catering establishments must carry an ‘appro-
priate durability indication,’ ’’ in the form of either a ‘‘best before’’ date or a ‘‘use by’’ date. Great Britain Food Labelling Regulations 
1996, 1996 No. 1499 (20)–(22). 

167. Id. at 11. 
168 Bus. Reference Panel, BETTER REGULATION OF ‘USE BY’ DATE LABELLED FOODS: A BUSINESS REVIEW 6 (2011). According to 

the FLR, it is an offense to sell food after the use-by date. This is unique to the United Kingdom, and is not required in the E.U. 
Food Labeling Directive. 

169. See Dep’t for Env’t, Food & Rural Affairs, Guidance on the Application of Date Labels to Food (Sept. 2011). 
170. Id. at 14. The decision tree explains to manufacturers that ‘‘ ‘best before’ dates relate to food quality, including taste, texture, 

aroma and appearance, whilst ‘use by’ dates relate to food safety.’’ Thus ‘‘best before’’ is appropriate for the vast majority of foods, 
and ‘‘ ‘use by’ is the required form of date mark for those foods which are highly perishable from a microbiological point of view and 
which are in consequence likely after a relatively short period to present a risk of food poisoning.’’ Id. at 6–7. 

171. Id. at 7. 
172. Telephone Interview with Dr. Theodore P. Labuza, Professor of Food Science, Univ. of Minn. (Oct. 10, 2012). 
173. Serri Graslie, Willing To Play The Dating Game With Your Food? Try A Grocery Auction, NPR (Aug. 23, 2012), http://

www.npr.org/blogs/thesalt/2012/08/23/159601015/willing-to-play-the-dating-game-with-your-food-try-a-grocery-auction. 174 Of-
fice of Tech. Assessment, supra note 15, at 21; Labuza & Szybist, Current Practices and Regulations, supra note 15, at 20. 

175. U.S. Dep’t of Agric. Food Safety & Inspection Serv., Food Product Dating, supra note 54. 
176. See Eastern Research Grp., Inc., supra note 55, at 4–11. 
177. Katherine M. Kosa, et al., Consumer Knowledge and Use of Open Dates: Results of a Web-Based Survey, 70 J. OF FOOD PRO-

TECTION 1213, 1218 (2007). 
178. Id. 
179. U.S. Dep’t of Agric. Food Safety & Inspection Serv., Food Product Dating, supra note 54. 
180. Food Mktg. Inst., U.S. Grocery Shopper Trends 144 (2011). Another study found that sixteen percent of consumers typically 

throw out milk on its ‘‘sell by’’ date. Labuza & Szybist, Open Dating of Foods, supra note 23, at 92. 
181. The report was sponsored by the U.S. Department of Agriculture, Food Safety and Inspection Service; U.S. Department of 

Health and Human Services, Food and Drug Administration, and Centers for Disease Control and Prevention; U.S. Department of 
Commerce, National Marine Fisheries Service; and the U.S. Department of Defense, Veterinary Service Activity. 

182. Ransom, supra note 18, at 1763. 
183. Eastern Research Grp., Inc., supra note 55, at 4–11 to –12. 
184. Id. at 4–11 to –12; Kosa, et al., supra note 177, at 1218. 
185. Shirley J. Van Garde & Margy J. Woodburn, Food Discard Practices of Householders, 87 J. OF THE AM. DIETETIC ASS’N 322, 

329 (1987). 
186. Office of Tech. Assessment, supra note 15, at 6. 
187. U.S. Dep’t of Agric., Food Safety and Inspection Serv., Food Product Dating, supra note 54. 
188. Brandt, et al., supra note 163, at 872. 
189. Bus. Reference Panel, supra note 168, at 19. 
190. Interview with Dr. Theodore P. Labuza supra note 172; telephone Interview with Dr. Elliot Ryser, Professor of Food Science 

& Human Nutrition, Mich. State Univ. (Nov. 1, 2012). Susceptible populations include pregnant women, older adults, and those 
with chronic illnesses such as AIDS, cancer, and diabetes. See Who’s At Risk, FoodSafety.gov, http://www.foodsafety.gov/poi-
soning/risk (last visited Sept. 5, 2013). 

191. Bus. Reference Panel, supra note 168, at 19. 
192. See Labuza & Szybist, Current Practices and Regulations, supra note 111, at 11–15. 
193. Van Garde & Woodburn, supra note 185, at 329. 
194. Labuza & Szybist, Current Practices and Regulations, supra note 111, at 19–20. 
195. Office of Tech. Assessment, supra note 15, at 21. 
196. Bus. Reference Panel, supra note 168, at 1. 
197. Kosa, et al., supra note 177, at 1218. 
198. Ctr. for Food Safety & Applied Nutrition, Food & Drug Admin. & Food Safety & Inspection Serv., U.S. Dep’t of Agric., Quan-

titative Assessment of Relative Risk to Public Health from Foodborne Listeria monocytogenes Among Selected Categories of Ready-
to-Eat Foods viii (2003) [hereinafter Quantitative Assessment]. 

199. Id. at viii. 
200. Ransom, supra note 18., at 1762. 
201. Id. at 1770. 
202. Id. at 1761–66. 
203. The National Advisory Committee on Microbiological Criteria for Foods defines ‘‘Safety-Based Date Label (SBDL)’’ thusly: 

‘‘Labeling information regarding storage time to control the risk of illness from psychotropic pathogens. An SBDL may be a day/
month/year or the number of days after purchase or opening and may include other statements such as ‘keep refrigerated’ or ‘store 
below 40 °F.’ ’’ Ransom, supra note 18, at 176–63. 

204. Interview with Dr. Theodore P. Labuza, supra note 172. The National Advisory Committee on Microbiological Criteria for 
Foods (NACMCF) has defined Ready-to-Eat products as ‘‘food that is in edible form without additional preparation to achieve food 
safety (such as heating) but may receive additional preparation for palatability or aesthetic, epicurean, gastronomic, or culinary 
purposes.’’ Ransom, supra note 18, at 1763. 

205. Ransom, supra note 18, at 1765. Cumulatively, these outbreaks accounted for 487 illnesses, 235 hospitalizations, and 111 fa-
talities. Id. Overall, there are approximately 1,600 cases of listeriosis every year in the U.S. Listeria: Statistics, Ctr. for Disease 
Control and Prevention, http://www.cdc.gov/listeria/statistics.html (last visited Apr. 13, 2013). 

206. Ransom, supra note 18, at 1765 (2005) (noting that ready-to-eat foods were implicated in nine outbreaks and were suspected 
contributors in a number of the remaining cases; the only other suspected products were raw vegetables, shrimp, deli meats, and 
hot dogs). 

207. See Amit Pal, et al., Safety-Based Shelf Life Model for Frankfurters Based on Time To Detect Listeria monocytogenes with 
Initial Inoculum Below Detection Limit, 72 J. FOOD PROTECTION 1878, 1882–83 (2009) (discussing the benefits of using a Time-Tem-
perature Integrator tag or a time-temperature data logger to account for temperature abuse). 

208. See generally U.S. Food & Drug Admin., FDA Food Code, supra note 99. 
209. See id. § 3. 
210. See id. § 3–501.17 (requiring that potentially hazardous ready-to-eat foods be ‘‘clearly marked to indicate the date or day by 

which the food shall be consumed on the premises, sold, or discarded’’). 
211. See Guidance on Labeling of Foods That Need Refrigeration by Consumers, 62 FED. REG. 8248, 8251 (Feb. 24, 1997). See also 

Quantitative Assessment, supra note 198, at xv (noting that ‘‘reformulation of products to reduce their ability to support the growth 
of Listeria monocytogenes or encouraging consumers to keep refrigerator temperatures at or below 40° Fahrenheit’’ are important 
parallel interventions); Ransom, supra note 18, at 1772 (‘‘[T]he impact of temperature on the risk of listeriosis [is] significantly 
greater than the impact of time.’’). 

212. Quantitative Assessment, supra note 198, at xii. 
213. Id. at xiv. 
214. Id. 
215. Id. at viii. 
216. Conn. Agencies Regs. § 19–13–B42(m)(1)(F) (2012). 
217. Listeriosis (Listeria) and Pregnancy, Centers for Disease Control and Prevention, http://www.cdc.gov/pregnancy/infec-

tions-listeria.html (last visited Aug. 10, 2013). 
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218. The need for targeted, tailored interventions is reinforced by the complexities inherent in implementing any regulatory label-

ing scheme. See Ransom, supra note 18, at 1762, 1768. 
219. A similarly tailored approach can be seen in the FDA’s regulation of infant formula, which is a discrete category of products 

for which specialized labeling regulations have been successfully implemented at the Federal level. FDA mandates date labels on 
infant formulate to ensure product quality—not microbial safety. See 21 CFR § 107.20 (2013) (‘‘A ‘Use by ___’ date, the blank to be 
filled in with the month and year selected by the manufacturer, packer, or distributor of the infant formula on the basis of tests or 
other information showing that the infant formula, until that date, under the conditions of handling, storage, preparation, and use 
prescribed by label directions, will: (1) when consumed, contain not less than the quantity of each nutrient, as set forth on its label; 
and (2) otherwise be of an acceptable quality (e.g., pass through an ordinary bottle nipple).’’). 

220. Buzby & Hyman, supra note 7, at 561. 
221. Bloom, supra note 2, at xii. 
222. Id. 
223. Buzby & Hyman, supra note 7, at 566. (stating that per capita food loss is $390/year, putting the total food loss per family of 

four at $1,560/year). Another study, using 2009 USDA price data, calculated the average annual value of avoidable food loss to be 
$1,600 for a family of four. Kumar Venkat, The Climate Change and Economic Impacts of Food Waste in the United States, 2 INT. J. 
FOOD SYSTEM DYNAMICS 431, 441 (2011). 

224. Bloom, supra note 2, at 187. 
225. Bloom, supra note 2, at 187; Gunders, supra note 1, at 12. 
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The CHAIRMAN. Well, thank you, and good recovery from my 
rudeness. 

The chair reminds Members that they will be recognized for 
questioning in order of seniority for Members who were here at the 
start of the hearing. After that, Members will be recognized in 
order of arrival. And I appreciate Members’ understanding. I recog-
nize myself for 5 minutes. 

Sitting here listening to you, I suddenly realized that I was 
among some early adopters of this issue, not wasting food, in the 
sense that as a young MP at Fort Hood, we would race across Fort 
Hood with sirens blaring and red lights flashing to get to the 
McDonald’s at 2 o’clock in the morning to get all the unsold Big 
Macs, that we would then take them back to headquarters and 
pass them around to our colleagues. So early on, I was an early 
adopter. In addition to growing up in a family where nothing was 
wasted. 

Ms. Aviv, would you talk to us a little about the struggles or 
challenges, differences between rural food banks and urban food 
banks in the sense of produce, how they get access to it? We have 
heard how some of the small retailers in rural America have a hard 
time getting produce. Can you talk to us about how food banks in 
urban and rural are approaching those challenges differently? 

Ms. AVIV. The challenges facing rural food banks are different 
than those of urban food banks. Just transportation alone is prob-
ably one of the biggest challenges. Recently, I had the opportunity, 
since I am relatively new to Feeding America, to go around the 
country and have listening sessions, and in the sessions that 
brought together most of the rural food banks, the number one 
challenge that they saw, that they faced was transportation. In 
fact, they asked for us to find donations for replacement of their 
tires because they have to travel such far distances. 

But it is not only on the side of the distribution of the food, it 
is also with regard to the people who are facing hunger, their abil-
ity to be able to get together and come to a central location to re-
ceive the food is also a challenge. I don’t think it is a challenge that 
we have solved. 

Also, because most of the people facing hunger, or more of them, 
are in cities and in concentrated areas, there may be an inclination 
to want to go to where most of the people are, but yet the needs 
in the rural communities are just as great. We have a balance issue 
when there are limited resources. 
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The CHAIRMAN. We did have one retailer talk about the idea of 
setting up centralized points within the rural communities where 
they could take the donated produce there. 

Ms. Stasz, you said that we have some 40 different state rules 
or regulations with respect to labeling. Would you and your team 
be supportive of a Federal preemption of all of those various state 
rules and regulations? 

Ms. STASZ. Yes, a national standard is really crucial. Emily did 
a really good job of pointing out the complexity that is existing 
now. As we think about if there is going to be regulation, then Fed-
eral preemption would be really critical to streamlining that proc-
ess and reducing consumer confusion. And we thank Ms. Pingree 
for all of her work on this really important issue, and really start-
ing the conversation. 

The CHAIRMAN. Well, thank you. I do believe the statute of limi-
tations has run on anything I might have just confessed too, with 
respect to my conduct at Fort Hood. 

So with that, I will yield back. And I recognize the Ranking 
Member for 5 minutes. 

Mr. PETERSON. Well, thank you, Mr. Chairman. 
Do all of you agree that, to get to our goal here, we need a Fed-

eral preemption on state laws? Do any of you disagree with that? 
Silence. 

The CHAIRMAN. It is going to be hard for the stenographers to 
write that down. 

Ms. BROAD LEIB. I am happy to agree with that. As we have dis-
cussed, when we started looking at state laws on date labels, we 
looked at a handful in New England and they were all different, 
and the more we zoomed out and looked across the country, it is 
very clear that they are not based on some sort of standard safety 
information, so it makes sense to have one standard that everyone 
can follow. 

Mr. PETERSON. Yes, so you would have to have a Federal pre-
emption in order to accomplish that. 

Ms. BROAD LEIB. Yes. 
Mr. PETERSON. Right. 
Ms. BROAD LEIB. I think so. 
Mr. PETERSON. I am a little bit concerned about how this would 

work, because we have so many people involved in trying to use the 
labeling and marketing of food, and they have the consumers to the 
point where they don’t know what the heck is going on. And it just 
concerns me, like this GMO issue, they are opposing preemption of 
that because some people think that it is a good thing for the states 
to have these different laws, which goes completely opposite of 
what we are talking about here. And then you have these folks out 
there doing these Dietary Guidelines, and trying to push all of that 
stuff, and we have a bill that has been introduced that puts the 
food police in charge of the Agriculture Committee that are pushing 
all kinds of ideology, whatever it might be, it is confusing the heck 
out of people. You have people labeling things natural, and using 
it to create specialty stores and so forth. And so I am just con-
cerned that if we pass this bill that says you are going to have two 
dates; one is best by, and the other is expires on. I agree that we 
need to do this, and that it is a good thing to do. If we could accom-
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plish it, it would be probably the best solution to addressing food 
waste and could change things. 

But in the bill, it says expires on is the date for, not the quality 
but, the safety date. I don’t think that consumers would under-
stand what that means. You almost have to say do not consume 
after this date to get them to understand. We are putting so much 
stuff on this label that, all of these labels, that I am not sure it 
is going to break through, and make sense. So I don’t know what 
you all think about that. Do you think I am off-base being con-
cerned about all this? 

Ms. BROAD LEIB. I sort of have two answers, and then I will 
leave time if others want to jump in. First, in terms of this ques-
tion about the information being out there. If you go to any store 
right now, even in the states that don’t regulate date labels, like 
New York, almost every product, particularly in the center of the 
store, has a date label on it. Everything from bottled water to vin-
egar to canned goods, whatever. I think what is great about this 
is not taking information away. Consumers are used to seeing 
those, and they want to see them, it is just trying to make it clear 
so that they don’t see a million different ones. 

You are right that no matter what those labels are, education is 
going to be needed. The problem right now is that because there 
are so many different labels, it is impossible to educate anyone 
about what they mean. I have tried. I would love to be able to say 
here is what you should glean from these. 

And then last, the term expires on actually was in the national 
survey that we did last month that I mentioned. We checked six 
different label language, and expires on, 54 percent of people be-
lieve that was a safety label. That was higher than any other one. 
And they were also the lowest percentage of people that thought 
it was a quality indicator. So again, 54 percent isn’t a lot, but it 
is a start, and with education it could be built upon that. 

Mr. PETERSON. Yes. Go ahead. 
Ms. STASZ. Just if I may really quickly. I do think you really hit 

the nail on the head in that we want to get this right the first time. 
Right? We don’t want to further contribute to consumer confusion. 
We want to make sure that we are testing consumers to make sure 
they understand what we are trying to convey, coordinate with 
other labeling changes that are coming down the line, like the Nu-
trition Facts Panel, and really have industry flexibility to truncate 
the phrase, make sure it fits on small packaging, in order to make 
sure that we are harmonizing our standards and our language and 
conveying the right information to the consumer. 

Mr. PETERSON. Well, I would say amen to that. And if you have 
read this bill, I am concerned. I agree with the goal, but I am con-
cerned about the way this thing is structured, that you are going 
to get these different agencies involved in this, and by the time you 
are done, you are not going to recognize what you tried to accom-
plish. 

I have seen that with the farm bill. When I passed the farm bill, 
by the time we got done with regulations, I didn’t recognize what 
we had passed. We have to be careful about how we do this. I agree 
with what we are trying to accomplish, but if you get too many 
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agencies involved and allow too much whatever, you are going to 
end up potentially with a worse situation. 

I yield back. 
The CHAIRMAN. The gentleman yields back. 
Mr. Kelly, 5 minutes. 
Mr. KELLY. Thank you, Mr. Chairman and Ranking Member. 

And thank you, members of the panel. 
First of all, I just want to say we have a lot of food pantries. I 

am from Mississippi and we have a lot of rural areas, and our food 
pantries do such a great job, and so any kind of reduction; second, 
I very rarely do this and she will probably kill me, but my wife vol-
unteers for Meals On Wheels all the time, to take these meals to 
the elderly or people who can’t travel, and those things. And she 
never gets recognized. We have been married for 25 years, and it 
seems like she is always behind the scenes, but my wife, Sheila, 
just does a great job. And we need more of that because there are 
a lot of people who really want to help people and get this food in 
the right hands. 

As a child growing up, my mother used to go to the stale bread 
store in town and would buy up the donuts and things that we nec-
essarily couldn’t afford, or bread or other buns and those kind of 
things, and then she would freeze them and we would eat them all 
year. And as kids, we didn’t know any different. It was still good 
food. The things that most people threw away we got to eat. So I 
thank you all for doing this. 

And, Ms. Stasz, I think I got that right, to what extent is the in-
dustry engaged in coordinating efforts to promote uniform labeling? 

Ms. STASZ. We are very engaged. This is a GMA and FMI board 
level initiative right now. We have 25 companies who are working 
on this to make sure that we really get this right the first time. 
Make sure that the information that we are conveying to con-
sumers is accurate, and it is the right kind of information. But this 
is a really important issue for us and it is something that we are 
taking very seriously. 

Mr. KELLY. As a follow up on that, when we create things here, 
we don’t always get the right results because we don’t have the 
baseline of knowledge that is necessary, we are not the profes-
sionals in every area, and we have such a broad range of things. 
So when you guys create the right things for yourselves, it prevents 
us from doing the wrong thing. With good hearts and good minds 
in trying to do the right thing, but we sure appreciate your input. 

And how do your manufacturers in your organization now work 
with different date labeling laws in each state, and what limita-
tions does it put on you because of these laws? 

Ms. STASZ. It is certainly onerous. I mean our member companies 
are obviously complying with state law, but it does tend to create 
a lot of unintended consequences. Ms. Aviv really highlighted some 
of the confusion at the food bank level, and there are different 
foods that wind up getting thrown away unnecessarily. 

There is certainly a call for, and a reason for, a national stand-
ard that the industry is working towards to reduce consumer confu-
sion and prevent some of these unintended consequences of these 
laws. 
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Mr. KELLY. And, Ms. Aviv, to what extent have potential food do-
nors raised liability concerns to you about a reason to withhold do-
nations? 

Ms. AVIV. Thank you. Congressman, I think that the issue that 
we see is lack of knowledge, where people new to this space who 
want to help and want to contribute argue that they can’t because 
they won’t be protected, and that it is almost a one-by-one-by-one 
education, unless we can create a systematic way to engage in this 
kind of work. 

I was most recently at a conference organized by Ohio State Uni-
versity with all of its alumni, and so on, and the alumni sitting 
there talking about food insecurity, people sitting at the front table 
said that they were reluctant to get involved in this because there 
were liabilities. And these were people who were leaning into this 
area. So I don’t think we should underestimate the degree to which 
there are people not engaging because they think they are not pro-
tected. 

Mr. KELLY. And the final question for Mr. Oxford. So-called ugly 
fruit and vegetables in many cases have less value in the so-called 
marketplace. What other opportunities, you talked about some, but 
if you can just talk about what opportunities to the industry ex-
ploring to add value to these products. 

Mr. OXFORD. Well, you mentioned the ugly fruit, and that has 
been a growing movement across the industry, one that we partici-
pated in, and a lot of retailers are helping to do that, and I men-
tioned the food service side is getting involved with it as well. 

And one of the things you have to keep in mind on that is how 
things are positioned in the stores or at the food service level. And 
we believe there is great opportunity, and it is a huge waste. From 
our standpoint as a grower, we hope every fruit, stem, and leaf 
ends up on someone’s plate. So just trying to do anything that we 
can to make those products available is what we are trying to do. 

Mr. KELLY. And just a final anecdote. My dad, growing up, he 
would not eat white corn. He didn’t like it. And so my mother put 
food coloring in it, and he said this is the best corn I have ever had. 
So sometimes our price pointing and other things make it better. 

And I yield back, Mr. Chairman. 
The CHAIRMAN. The gentleman yields back. 
Mr. David Scott, for 5 minutes. 
Mr. DAVID SCOTT of Georgia. Thank you, Mr. Chairman. This is 

a real, very serious problem here, and I appreciate you, Mr. Chair-
man, for pulling this together. 

But there seems to be two fundamental areas here that we need 
to address. The first one is how do you change human behavior. 
That is the big issue here. The second big one is how do we address 
this issue of where the food waste starts on the farm. And I rep-
resent Georgia, and we are the leaders in the nation, perhaps the 
world, of growing blueberries. The problem is that so much of those 
blueberries are left wasted, rotting in the fields because we have 
failed to address the number one issue that we here in Congress 
can do to address food shortage, and that is to make sure our agri-
culture and our farmers, those who are producing our crops like 
blueberries, have the adequate supply of labor to be able to harvest 
them. So we have to do something about that first. 
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The second point on that is how do we coordinate a better rela-
tionship with that, if it is an oversupply, our farmers would gladly, 
at a much reduced cost, rather than see those crops rot in the field, 
get them to our food banks, like the Atlanta Food bank, which is 
one of the more premiere food banks with over 75 million pounds 
of food put out each year. That takes good management resource 
allocation. 

Now, the other one is how do you get to the real people, because 
about 80 percent of the problem, if we solve it at the first end of 
helping stop the food shortage of food rotting in the fields, because 
they can’t get the labor because we failed to address immigration 
from an economic agriculture supply labor standpoint. When we get 
to the changing of the human behavior, we have to get into a co-
ordinated partnership with the media, with television, with radio, 
to be able to change human behavior, educate the public. 

Now, we did this with smoking, so it can be done. We changed 
that human behavior. Many people say you are not going to be able 
to change people, but there was a coordinated effort with the lead-
ers in the media industry to help with the kinds of public an-
nouncements, commercials that we could. 

So I would like to get your response to that. First, let’s address, 
am I right on this labor issue, Mr. Oxford? 

Mr. OXFORD. Without a doubt, one of the biggest challenges for 
us as growers is not having adequate labor to harvest the crops at 
times. And when we leave crops in the field, sure, we can disk 
them in and use those as nutrients for the soil, but that really 
means the crop is not going to its highest and best use, which is 
feeding people. 

Mr. DAVID SCOTT of Georgia. Yes. And how about your ability, 
am I right in assuming that you would be able to work with food 
banks in a much better resource allocation way to be able to get 
that food so it gets to the needy people, rather than rotting in the 
fields? 

Mr. OXFORD. Absolutely. And we already do, as I mentioned in 
my testimony, supply hundreds of thousands of pounds to food 
banks annually ourselves, a product that doesn’t meet specifica-
tions for the customers that we have and so forth. But, distribution 
is a big part of the equation that has to be figured out. There are 
no silver bullets here. It has to be a collaborative effort from all 
parts of the supply chain. 

Mr. DAVID SCOTT of Georgia. Right. And now, the reason I men-
tioned the human behavior as I looked at this, clearly, 45 percent 
of food is wasted at the dinner table. And, Mr. Chairman, it might 
be helpful if we began to address a way in which we can coordinate 
some resources at the Federal level to help get public service an-
nouncements, to get and work with many of our partners in the 
media and engage them, much as the same way we did in changing 
the human behavior of smoking. 

Thank you, Mr. Chairman. I yield back. 
The CHAIRMAN. The gentleman yields back. 
Chris Gibson, 5 minutes. 
Mr. GIBSON. Thanks, Mr. Chairman. I appreciate this hearing. 
And I just want to come in behind Mr. Scott and concur with his 

statements. And I appreciate the Chairman, I know he has been 
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looking at this too. We have a number of Members on the Com-
mittee who have been concerned about ag labor, serious issues 
there. I have introduced a bill on this. I certainly don’t claim that 
it corners the market on any ideas here. In fact, I think perhaps 
at this time, maybe what we should do as a Committee is just to 
have a hearing and look into it more. And I know the Committee 
is looking at that, and I appreciate that. 

The second is, and I apologize, I was a few minutes late, but I 
did learn from the testimony from Ms. Broad Leib, I was interested 
to hear your comment, really your analysis of the Emerson Act, 
which is, from what I hear from you, very helpful in its intent, but 
perhaps needing some refinement, some amendments. And I 
thought you were very clear in what could be done. And I certainly 
would be supportive of an effort on that score. I just want to make 
that comment. 

And then third, and this is really the question, I am curious for 
the panel, in your experiences, have you seen any best practices as 
far as information is concerned, a not-for-profit that is a clearing-
house in a community where all restaurants and farmers can pro-
vide information about what they have so there is sort of in a com-
munity, there is a place where people can go and say, ‘‘Well, here 
is our inventory of all the perishables and the nonperishables, what 
is available.’’ Has anybody seen anything like that? 

Mr. FINK. Yes, in addition to what Feeding America is doing with 
their new platform, there are a few other local start-ups that are 
doing it. There is a small company based in Boston that is doing 
it for New England right now, that is creating a platform that has 
knowledge of tractor trailers that are being rejected at particular 
places, and are not going to find their intent, and then matching 
those with locations that could use that. So there are large organi-
zations like Feeding America, and there is a lot of innovation that 
is happening at the local level as well. 

Ms. AVIV. I would say that there are lots of efforts by Feeding 
America to try and get to the very issue that you have raised. Obvi-
ously, part of the challenge that we face is to make sure that this 
whole food labeling issue is not an unimportant issue, because we 
want to be sure that the food that gets picked up is then put in, 
if it is perishable, it is put in a refrigerated truck, is transported 
to a safe place, is housed in a safe place, before it is distributed, 
so that even as we are very encouraged by efforts of small groups 
to do the same thing, we want to be sure that we have a safe pro-
tected standard, because if we have stories that come out of some-
body getting food poisoning or something as a result of this, that 
might be perceived by the public as the tip of the iceberg, when, 
in fact, it was an isolated incident. So we have to proceed here 
quite carefully. 

Our effort with Starbucks that we are now going to do over the 
next 5 years and hundreds and hundreds of stores, will give us an 
opportunity to test this effort, because it is a small amount of food 
from each store, but they are incentivizing us through providing us 
with enough financial support to be able to purchase refrigerated 
trucks, so that the food banks can go by and pick that food up 
every single day. Multiply that by every store in the cities, in a va-
riety of cities that have food left over, we have to make sure that 
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the infrastructure, or the people that pick it up, are picking it up 
and carrying it safely to the place where it then can be distributed 
to people who need food. 

So it is a logistics and transportation and safety issue. It is not 
a lack of will issue. 

Ms. GUNDERS. Just to add to that, there is quite a bit of innova-
tion on that front. There is a startup in Chicago that has been 
training Uber and Lyft drivers in safe food handling practices, and 
then allowing restaurants to broadcast via text to a number of food 
pantries until someone accepts it, and then they bring it over very 
quickly so that it can get to people quickly. 

And I would say that there is a long tail to the food wasting. 
There are big organizations and sometimes they have large quan-
tities, but there is also a lot of small restaurants and such that 
have small quantities, but it is still worthwhile to donate. As Mr. 
Fink mentioned, really encouraging the innovation there can serve 
that sort of long tail. 

Mr. GIBSON. I thank the panelists. And my time has expired. 
Thanks, Mr. Chairman. 

The CHAIRMAN. The gentleman’s time has expired. 
Mr. Walz, 5 minutes. 
Mr. WALZ. Thank you, Mr. Chairman. And thank you, all of you. 

This is a critically important topic. Thank you to my colleague, Ms. 
Pingree, who I have had the honor and pleasure of sharing a meal 
at her home over this. She takes this to heart, and takes food as 
an important part of our cultural life. 

Which kind of brings me back to what Mr. Scott and Mr. Kelly, 
and you are hearing it up here, are saying, I am, by training, a cul-
tural geographer. This is an attitude issue as much as it is a logis-
tics. I think these are important from labeling and all that, you are 
really getting at it, but it is interesting when you hear people up 
here talk, those of us of a certain generation, there is a pride in 
the thriftiness around food. I come from a family, until I was 12 
years old, I thought head cheese was really cheese that my mom 
was making. And when we found out, we still ate it, but it was the 
idea of that sense of waste that was probably passed on from a pre-
vious generation where food insecurity was a real threat to them. 
And you see this around the world. And so I do think getting at 
that because there are some really interesting phenomena here. We 
take great pride out in southern Minnesota that we feed and clothe 
and fuel the world, and we have the most efficient producers of 
food the world has ever seen. And so because of that, and then 
working in conjunction with all of you, and, Ms. Stasz, your organi-
zation, you have become so incredibly efficient at delivering foods 
from all over the world to our local grocery store and to our homes 
that it has changed that cultural perception. Not that we have got-
ten lazy or whatever, we don’t have to be as thoughtful about it. 
And I am amazed this week of looking at it when I go to shop for 
bananas, it is a fine art because I don’t want them green because 
I want to eat them that night, but when I buy them yellow they 
are bad the next day, almost. And it is really that supply chain 
along there that we are trying to get at. 

So I am curious, Mr. Scott was talking about putting things out 
in the public, public awareness and all that, but, Ms. Gunders, you 
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did this right, and if anything I have learned from this job, and as 
a school teacher too, Maslow’s hierarchy of needs, appeal to the 
bottom of the hierarchy first, how it impacts their safety, their 
pocketbook, and things like that, and then they will eventually self-
actualize, this is the right thing to do, it saves the planet, it saves 
those types of things. 

Are we getting at the heart of the things that can make a dif-
ference at the bottom of that for people? Is the food labeling one 
of those? And then maybe throw it out to each of you for some of 
your points on this. 

Mr. Fink, you talked about the data, which I think is incredible 
what you have been able to do to gather data on this, but it is very 
hard. And then maybe the last one to you, Ms. Aviv, how do USDA 
food inspectors interact with food banks and some of these on the 
large scale, because I have some fantastic ones in Minnesota that 
do some really incredible field-to-plate type of things? 

So I know that is very broad and general, but the rest of the 
country is maybe catching up where all of you are at, and there are 
win-win-wins in this if we get this right. This is one of those issues 
that are incredibly positive, economically, health-wise, reducing 
government spending on things that all of us want to see done. 

So I will leave my last 2 minutes for you to give us some points 
on that. I know it is very generalized, but we have to get at this. 

Ms. GUNDERS. Yes. So as I mentioned, NRDC has partnered with 
the Ad Council on a campaign to try to shift the cultural paradigm 
around food waste. It is absolutely correct that if I walk down the 
sidewalk right now and I throw half a sandwich on the sidewalk, 
people will think I am crazy because I am littering, but if I throw 
it in the garbage can, people won’t quite think much of it. And that 
is really the paradigm that we are trying to shift. 

There was over 12 months of research that went into the cam-
paign, and found things like people don’t know they are wasting 
food. If you ask somebody if it is okay, nobody will say yes, but no-
body realizes they themselves are doing it, and it is kind of flying 
under the radar. And the other thing is that it is a byproduct of 
sort of peoples’ good intentions. You want to host a good dinner 
party, you want to feed your kids healthy, fresh food, and there is 
this byproduct of waste. So the campaign is trying to create kind 
of a wake up call that, yes, this is happening, and then also create 
a positive message that this is something people can get onboard 
to do better, and trying to shift that culture. 

And so we are trying to get at some of the motivations behind 
it through really positive messaging and empowering people to 
make changes in their kitchens, because a lot of it is happening 
right there. 

Mr. FINK. I think your question had to do a little bit about the 
data and what do we do with it. The intent of ReFED was actually 
to comb the data that was out there and to create this advisory 
council of the 30 experts from all the different industries and non-
profits to understand the data, and to create a roadmap with essen-
tially an action plan of what are all the areas where food is being 
wasted, and what are the solutions, and how can investment be 
made in one case to accomplish that. And that is where we came 
up with the 27 solutions. And there are investment opportunities 
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for private investors, for philanthropic organizations like founda-
tions that can make grants to Feeding America, and other non-
profits, and for corporations to make investments in their own in-
frastructure. 

So the first step was collecting the data and creating the road-
map. Now, it is an opportunity for individual organizations to fig-
ure out how they can invest in the solutions. 

Mr. GIBSON. Well, thank you. Maybe if we get a second round, 
I will wait until my time is up to come back around. I want to ex-
plore the economic potential that comes from this, and how you are 
already doing that. 

The CHAIRMAN. The gentleman’s time has expired. 
Mr. Moolenaar, 5 minutes. 
Mr. MOOLENAAR. Thank you, Mr. Chairman. And I also want to 

thank you all for being here. 
Just this number of 40 percent is pretty staggering. And I won-

der if most people wouldn’t be aware of that, and if there was one 
takeaway that you wanted me to be able to communicate back in 
my district from each of you, as you have been thinking about this 
today, and throughout your work, what would that one takeaway 
be that you would want me to be able to communicate? Because 
that number is pretty staggering. And then when you look at the 
supply chain aspect of it, it becomes a much more complicated 
issue in terms of how to resolve. But is there one thing that you 
would want me to be able to communicate in my district? And 
maybe just go right down the panel. 

Ms. GUNDERS. I think it is that this is very addressable, and it 
just takes easy steps to do it. It can be overwhelming when you 
think too much about it, but ultimately, if everyone cares about 
this and we all think food shouldn’t be wasted, it won’t be as much. 

Mr. FINK. I would say that most people are not aware of how 
much food they waste personally, and that this problem can be 
solved starting so much by the consumer, and then the consumer 
can push that to restaurants and to retailers. 

Mr. OXFORD. What I would say is that there is a misperception 
with a lot of consumers that if the fruit or the vegetable doesn’t 
look just absolutely perfect in the store when they are picking it 
out, then it can’t be good. And that is simply not true. And so sup-
port for and encouragement of some of the imperfect or the un-
usual-looking fruits and vegetables, that those are still very health-
ful products for consumers, would be terrific. 

Ms. STASZ. And I would say the number one takeaway is the im-
portance of measurement. Whether you are a business, whether 
you are a household, a city, a state, understanding, getting some 
numbers behind how much food you are wasting, you immediately 
find opportunities to improve. I for one need to stop buying grape-
fruits. Right? I just don’t eat them. I can understand how much 
money I save as soon as I track that every week. And I think that 
measurement is far and away the best practice. 

Ms. AVIV. I think there are no silver bullets here. Because we 
can’t solve all of it, doesn’t mean that we shouldn’t try and solve 
some of it. And one step at a time will get us all the way there. 

One of the great successes, in regard to this area, that we think 
is helpful was the passage of the tax legislation that made the do-
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nation of food by small businesses and possibly, incentivizing them 
to give. So instead of that food going to waste, now, because of this 
charitable tax deduction, they can donate that. If we can educate 
our farmers and our small business people in the communities 
about this opportunity, we can save a heck of a lot, and that will 
be the first step of many that we can take. 

Ms. BROAD LEIB. And I would say sort of two. First, on date la-
bels, that for the most part, foods are really indicating quality to 
you, and that hopefully you can say you are working on trying to 
make them clearer. And I think the other on the liability. I men-
tioned the Emerson Act is incredible. I mean it is an enormous 
amount of protection, and the biggest challenge is that businesses 
don’t know about that. And having Representatives from Congress 
say to them we have this legislation, you are really protected, this 
is a priority for us, could go miles in getting more people to feel 
comfortable donating food. 

Mr. MOOLENAAR. Thank you very much. I appreciate it. 
I yield back, Mr. Chairman. 
The CHAIRMAN. The gentleman yields back. 
Ms. Fudge, 5 minutes. 
Ms. FUDGE. Thank you very much, Mr. Chairman. And thank 

you all so much for being here. 
Mr. Chairman, let me just take a point of personal privilege. 

Today is Congressional Foster Youth Shadow Day, and today I 
have a foster student with me. Her name is Regine Jordan Wells, 
who was in the system for 5 years, and is now a student at Cleve-
land State University. So let’s welcome——

The CHAIRMAN. Will she stand up and wave at us? 
Ms. FUDGE. Regine. 
The CHAIRMAN. There she is. Welcome. Glad you are with us. 
Ms. FUDGE. Thank you. And now to my questions. 
First, let me again thank you all. This has been most enlight-

ening and very timely. Mr. Chairman, thank you for this hearing. 
Certainly, I do represent the Cities of Cleveland and Akron, and 

20 cities in between. I represent one of the poorest districts in 
America, so this is extremely important to me. As I work closely 
with my food banks on a fairly regular basis, and have my staff go 
on a regular basis to assist and volunteer. 

So it is good, Ms. Aviv, to have you here, as I wanted to just re-
mind you that earlier this year, Mr. Rodney Davis, my colleague 
from Illinois, and I did, in fact, request that the Appropriations 
Committee provide an additional $100 million for the cost of stor-
ing, transporting, and distributing food. We know that refrigerated 
storage, we know that moving food is very, very important to mak-
ing this whole thing work, because a lot of times if it is difficult 
for them to donate the food, they won’t do it. And so I just want 
you to be aware that we did it, and thank you for your assistance, 
Feeding America’s assistance in helping us do that. And I am 
happy that my colleagues have heard today how important it is to 
make sure that we have the transportation and the refrigeration 
that we need. 

Ms. Broad Leib, we have been talking about the Emerson Act for 
some time this morning, but unlike other statutes, there has never 
been a Federal agency that really is over this particular Act. Would 
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it help if, in fact, there was some kind of guidance by a Federal 
agency, would that make persons who come under this Act feel bet-
ter? 

Ms. BROAD LEIB. I think so. One issue is really that there is a 
lack of awareness, which can also be addressed by having an agen-
cy that is really tasked with putting guidance out, telling people 
about it, sharing information. And then the other question, it is in-
tended to be incredibly strong. If you read it, you can get that, but 
as an attorney myself, I can imagine if I were advocating on behalf 
of a company, looking at it and saying there are a few terms in 
here that are unclear. Apparently wholesome food, what does 
wholesome really mean? Is something that is past-date wholesome 
or not? There are other questions like that as well. The Act says, 
for example, that food has to follow Federal, state, and local quality 
and labeling standards, but some of the labeling standards are not 
related to safety. So even having an agency be able to say the aller-
gens certainly are safety-related, that is important to be on food 
when it is donated, but if the net weight is wrong, someone who 
is going to get this food that is being donated, if it says it is 3 
ounces and it is really 4 ounces, or vice-versa, that is not an issue. 

So there are a bunch of places like that where having an agency 
be able to provide clarity and raise awareness would go a really 
long way. 

Ms. FUDGE. I mean I have heard on two occasions today that 
there is some role for the Federal Government, and I am happy to 
hear that. I am happy to understand that my colleagues would 
agree that we don’t want to have 40 or 50 different states with all 
different rules. And second that, with the Emerson Act, there 
should be some, at least, interpretive guidance as to how it goes. 
So I thank you for that, and hopefully we can take care of some 
of those things. 

You talked about labor. I mean you kind of talk around it. Are 
you talking about immigration? What are you talking about? 

Mr. OXFORD. Well, certainly, immigration is a part of the dis-
course. And I know that is a tough issue to tackle politically, but 
yes, that is a big part of it. It affects our ability to get the products 
grown and harvested and to the marketplace. And simplistically, 
we can probably either import labor or import our fruits and vege-
tables. And that is a tough pill to swallow sometimes, but yes, it 
is a big part of it. 

Ms. FUDGE. Thank you very much. 
I yield back, Mr. Chairman. 
The CHAIRMAN. The gentlelady yields back. 
Mr. Yoho, 5 minutes. 
Mr. YOHO. Thank you, Mr. Chairman. I appreciate you all being 

here. 
And today, as you brought out, Ms. Fudge, the Foster Youth 

Shadow Program, we have one with us from the great State of 
Florida, Ms. Samantha Rodgers. If you would raise your hand up. 
She is a young lady doing great things, and congratulations for 
being here and sharing with us. 

Ms. Broad Leib, I wanted to hit on the Emerson Act. And you 
have talked extensively about it. And, to make it further to 
incentivize the tax things, and the clarification in laws, the work 
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that you have done with that, if there is any recommendations that 
you can give us on this Committee that we could help draft that, 
that would surely facilitate that, because the incentives and the 
things that Ms. Aviv brought up, the tax incentives for people to 
be able to go ahead and donate those things, because we see it so 
often. And I grew up like Mr. Walz. I was from Minnesota. I have 
five brothers; four of them were older, and when we sat down all 
six of us, it was like puppies at the dish, and if you are the last 
one there, you didn’t get anything. So there wasn’t any food waste 
when we were growing up. And then growing up, I was on food 
stamps for a period of time, and we were good misers with that. 
And then my mom, she taught us how you saved all your food, and 
at the end of the week you had stew, and it was always really good. 

So saying that, being in the agricultural sector since I was about 
15 years of age, we have seen a lot of waste. I have worked at 
produce markets, I have worked at loading docks, and then work-
ing with the farmers, we have seen the crops left in the fields. And 
so any recommendations you can give as far as things that we can 
do up here as far as legislation would be great along those lines. 

And then I have had a specific question here for Mr. Fink. You 
mentioned consumer education as a crosscutting action to reducing 
waste. Have you found any specific best practices in educating the 
consumers? And what have you found is the most effective ways to 
educate the consumer, not just the consumer, I wanted to add to 
that awareness in the industry. I know industry does a good job, 
from the grocery stores, the restaurants, to the farmers, and to the 
families, and is there any cooperation with USDA on public service 
announcements? Yes, sir. 

Mr. FINK. Thank you. The first question on the consumer side, 
we are getting a great start with the Ad Council and NRDC, and 
a few of the Congressmen mentioned ad campaigns over the years 
that have changed behavior, and I believe that this will do that. 
It is a start. It needs to be backed-up by companies providing 
awareness at supermarkets and at restaurants. There are chefs 
who are circling the Hill today who are interested in food waste, 
and chefs actually can play a role in changing peoples’ behavior. So 
it starts with the Ad Council, but then companies can play a role, 
and the government can play a role. 

I would also say on the industry side, we have personal experi-
ence, we have a farm, and we collect leftover produce from the local 
market. Every day we go and there is a new person, and they are 
not doing it the same way. So employee training is huge. It was 
one of the things that came out of the ReFED was not just the con-
sumer training, but employee training. 

Mr. YOHO. Okay, thank you. 
Ms. Stasz, you brought up the grapefruit, you buy some, and I 

have done that myself, we buy things that sometimes we shouldn’t. 
And I mean that is just up to us and it is a cost-benefit analysis 
there that we have to make. Mr. Oxford, you brought this up too, 
the bruised tomato, nobody wants to buy that, but if you are in the 
restaurant business that is different, you can utilize that. And it 
is kind of like buying a new car, I don’t want the one with the dent 
in it. And so, again, if the retail market or the restaurants move 
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to, like on Wednesdays, it is Brunswick stew, because that is the 
leftovers, and those aren’t the things that are the shiniest. 

Have you guys seen a difference in the handling of food waste 
in the rural versus the urban areas? In the grocery stores, res-
taurants. 

Ms. STASZ. Yes, I will say there are some marked differences, but 
overall the general bottom-line there is a real struggle with infra-
structure. So depending upon what kind of business you are oper-
ating and where you are, urban or rural, your infrastructure op-
tions are going to be really different. Right? So if you are a res-
taurant and you have small amounts of pickup, you are going to 
have to get someone to come pick up that material really, really 
frequently if you are in a city, and then it has to go a really long 
way away to go to a composting facility or an anaerobic digestion 
facility, and you could lose your environmental benefit by putting 
it on that diesel truck. 

So, for all businesses, increasing infrastructure options to make 
sure we are meeting the 50 percent reduction goal is going to be 
really critical. 

Mr. YOHO. Okay. Thank you. I yield back. 
The CHAIRMAN. The gentleman’s time has expired. 
Mr. McGovern, 5 minutes. 
Mr. MCGOVERN. Well, thank you all for being here. This has 

been excellent testimony, and it is all common sense, and it is all 
doable. It doesn’t seem like it is rocket science to be able to imple-
ment a sensible food waste policy in this country. If I have a sug-
gestion, we should just put you all in a room where you write the 
policy and tell us to fund it, and then we are done, because you 
represent the vast array of the players that need to be at the table. 

A few weeks ago, I was invited by the Amherst Cinema in Am-
herst, Massachusetts, to react to a film they were showing called 
Just Eat It. It was about a couple that decided to live for 6 months 
on food waste. At the beginning of the film they thought they 
couldn’t do it, they wouldn’t be able to find good food waste to be 
able to live on. By the end of the film they gained 20 pounds be-
cause it was so plentiful. And they were able to eat relatively 
healthy, but they ended up eating a lot because they uncovered so 
much discarded food. They went to dumpsters in supermarkets and 
uncovered huge amounts of discarded food. They went into the su-
permarkets to try to buy food, like bananas that were being taken 
off the shelf, and they were told by the people at the supermarket 
they couldn’t sell it to them. And so when they discarded them, 
they went into the dumpster and got them. And they had so much 
food left over, they had a banquet at the end for all their friends. 

The bottom line is, we waste an enormous amount of good, nutri-
tious, healthy food that not only could feed hungry people, but, 
quite frankly, that could be utilized in our schools and in so many 
other places, and we need to fix this problem. 

And there is an environmental aspect to this too. Moving away 
from landfills, going into digesters and composting and feeding ani-
mals versus the way we are doing it with landfills. 

But, I come at this issue primarily from the hunger aspect. We 
have close to 50 million people in this country who are hungry. We 
should all be ashamed of that. And while what we are talking 
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about here today is not a substitute for SNAP or WIC or other food 
and nutrition programs, clearly, getting good nutritious food to peo-
ple who are struggling is really important. 

And so then we get to the infrastructure issues. I was on a panel 
with a farmer who, out of the goodness of his heart, brings his ex-
cess produce to the Food Bank of Western Massachusetts, but he 
didn’t get any incentives. It is hard and he is a small farmer. I 
think a lot of people are faced with this. They don’t have the labor 
force, or they don’t have the refrigerated trucks to do the trans-
porting of the food. And then even at food banks, there is a limited 
amount of refrigeration. You can talk about trying to get it to 
smaller stores or whatever, but they have a limited amount of re-
frigeration. 

In TEFAP we authorized $100 million for transportation and 
storage. We never funded at that. It was 1⁄2 of that. So at some 
point we have to figure out a way to fund this. 

And, Ms. Aviv and Mr. Fink, maybe we could talk a little bit 
about the infrastructure challenges, especially when it comes to 
feeding the hungry in this country, and how do we piece together 
the funding? How much does it cost, how do we do this? 

Ms. AVIV. Gosh, I would have to get back to you on how much 
does it cost all together. We were hopeful that it would be funded 
at $100 million. I couldn’t tell you whether $100 million would 
solve the problem, but it would sure solve more of a problem that 
$59 million, and simply because the need is so great. And with 50 
million people, or near 50 million people facing hunger in the 
United States, we have a big problem. And all of the food that we 
provide, which is well over 3.5 billion meals, is just a small part 
of what we are able to provide. 

The infrastructure is on two levels. It is what I mentioned before, 
the one side is the refrigeration and the transportation and being 
able to harvest it and to keep the food safe. The other side of it 
are the people who need to access this. In rural communities, it is 
much more difficult, but within the cities it is a problem as well. 

Mr. MCGOVERN. Right. 
Ms. AVIV. We also have big challenges, when we get donations, 

there may be a whole lot of one item, and it may be nutritious, but 
not everybody can live on carrots alone. So we need diversity mix-
ing centers and a variety of things that make it possible for people 
to have access to all of this. 

Mr. MCGOVERN. Right. 
Ms. AVIV. I think that being able to harness more of the food 

that is going to waste would go a long way to solving the problem, 
but it wouldn’t solve the whole problem. 

Mr. MCGOVERN. Mr. Fink? 
Mr. FINK. Yes, I think that the good news is there really isn’t 

that much capital needed on the infrastructure side in the grand 
scheme for the recovery standpoint, and it is needed, and we have 
all talked about a need for information technology and infrastruc-
ture, like refrigerator trucks and refrigerators at food banks, and 
places like that. In the grand scheme, that isn’t a huge amount of 
capital. And you just even think, when we talk about Uber for food 
waste, and that is really, when you look about it, it is sort of infra-
structure light in that perspective. 
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The other point you mentioned is the environmental aspect and 
there is a large need for capital for composting and anaerobic di-
gestion. 

Mr. MCGOVERN. Yes. Yes. 
Mr. FINK. And that requires a significant amount of capital. I 

guess I will say that the private-sector is very interested in partici-
pating in that capital structure. Foundations and impact investors 
are very interested. So there is the opportunity for public-private 
partnerships. There needs to be some signaling from you all of 
what needs to be done, but there are very willing investors on the 
other side. 

Mr. MCGOVERN. Thank you. Thank you. 
The CHAIRMAN. Thank you. The gentleman’s time has expired. 
I would tell the group that we are working on getting a screening 

for our members and staff of Just Eat It and we will keep every-
body posted on that so that all of us can have a chance to take ad-
vantage of watching that experience and seeing what we can learn 
from it. 

Mr. MCGOVERN. Great. 
The CHAIRMAN. Mr. Crawford, 5 minutes. 
Mr. CRAWFORD. Thank you, Mr. Chairman. And I thank the 

panel for being here today. 
I want to switch gears a little bit. We had an awful lot of 

pushback from schools, superintendents, teachers, parents, coaches, 
when the National School Lunch Program rules changed back, I 
think it was 2012. It was starting to being implemented that school 
year. And the complaint we got from school districts was just huge 
amounts of waste, where children were just not used to the menu 
items and so they would essentially turn up their nose at what 
they had been offered. The standards aside, the waste was one of 
the biggest issues. Superintendents are challenged by trying to 
take their food budget and cash flow with general funds. Anybody 
given any consideration to how you analyze food waste in schools, 
and what we might do to help alleviate that problem? Anybody 
want to comment on that? 

Ms. BROAD LEIB. I will say one thing briefly. I think there is 
really great opportunity in schools, both in the cafeteria and in the 
classroom. And a couple of people have alluded to other places 
where we have made a lot of progress and social change, and a lot 
of that is also things like smoking, recycling, where we actually 
talked about them in schools. So there is a really good opportunity 
to kind of point this out to kids. 

And then in terms of the cafeterias and the school lunchrooms, 
there is still some confusion, like so many things we talked about 
around liability protection, so there is opportunity within even the 
Emerson Act to really clearly, with guidance, say to schools here 
is how this also applies to you. 

USDA is doing good work on this. They have put out some 
infographics and information about opportunities to have sharing 
tables and donate food, but more can be done definitely. 

Ms. GUNDERS. I would add that the flipside of that, the more we 
can do to kind of get kids to eat their fruits and veggies, the less 
waste there will be. And so the solutions are the same. And there 
has been a lot of documentation of efforts like the farm-to-table 
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work and marketing produce to kids, and some of those things that 
recipes that make the food taste good, so it is not just sort of 
veggies out of the can that look drab, or things like that. That can 
really help to both address waste as well as health and fruit and 
vegetable consumption. And also the ideas around share tables in 
schools is very opportune because you have these kids who are tak-
ing a full carton of milk because they have to take it, and throwing 
it straight in the garbage can. 

Mr. CRAWFORD. Yes. 
Ms. GUNDERS. And that is just a shame and a huge waste. And 

there is real opportunity for guidance along with the funds that are 
delivered through the school program to really direct schools to 
allow for sharing of that food. 

Mr. CRAWFORD. Mr. Oxford? 
Mr. OXFORD. There is a new program in Texas called Brighter 

Bites, and it is a unique partnership between food banks, schools, 
and growers and packers, to provide 50 servings of fresh fruit and 
vegetables to students in at-risk schools for free. And this program 
introduces new products to children at a very early age, while pro-
viding educational materials to their parents on menu ideas for 
using them, and so forth. Ninety-eight percent of the parents re-
ported that their children ate more fruits and vegetables while par-
ticipating in the program, and 74 percent were able to maintain 
that increased consumption after the program ended. 

So as Ms. Gunders said, trying to increase the consumption of 
fruits and vegetables would be a big help. 

Mr. CRAWFORD. Yes, ma’am. 
Ms. AVIV. Maybe our experience in other areas might be helpful 

here. We have a program that focuses on foods to encourage, and 
our experience is that, even though we might think that there are 
a whole range of foods, grains, and produce, and proteins that are 
healthy and good for folks to eat, it doesn’t mean necessarily that 
they will lean into that if their life experience was different. And 
we have learned from the work that our food banks and pantries 
have been doing is that the way in which it is presented, the way 
in which it is talked about, the way in which it is approached 
makes a big difference. So simply putting it on the plate, if kids 
have never seen it before and adults for that matter, won’t get us 
to where we want to go, but an education effort and encourage-
ment, presentation makes a big difference. It is also true for people 
who walk into supermarkets, when it is beautifully presented they 
lean into it and want to do it. We need to apply it also in this area. 

Mr. CRAWFORD. Indeed. Just as an aside in the time I have left, 
we actually had a hearing, this was back in my district, and col-
lected a lot of comments to address the School Nutrition Program, 
and one of the most productive comments came from one of the 
moms on the panel who suggested that these programs be imple-
mented on a gradual scale, that is, K–2, as opposed to K–12, and 
graduate that into implementation over time so that children grow 
into, as you suggest, making healthier food choices. Do you agree 
with that? 

Ms. AVIV. I am not an expert on whether that is the right age 
group, but certainly the notion of encouraging people and not forc-
ing them, and making it a delightful thing to do rather than a re-
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quired thing to do, is likely to succeed. The particular age I will 
leave to other experts. 

Mr. CRAWFORD. Thank you. I yield back. 
The CHAIRMAN. The gentleman’s time has expired. 
The gentlelady from North Carolina, Ms. Adams. 
Ms. ADAMS. Thank you, Mr. Chairman. And thank you all for 

being here. It has been really great testimony. 
But let me just take a moment to recognize my foster student 

from Greensboro, my home, Jamie Warton. If Jamie is here, if she 
will stand up. 

The CHAIRMAN. Jamie, thank you for being here. 
Ms. ADAMS. Thank you. 
Next week will be the 1 year anniversary of the Adams Hunger 

Initiative that I launched in the Twelfth District in North Carolina 
to raise awareness of the high level of hunger and food insecurity 
in the communities that I represent. North Carolina ranks ninth 
in the nation, and my district, first in the state in terms of food 
insecurity. So we have a serious problem and I have been con-
cerned about that. 

But hunger is a consequence of not having a good-paying job that 
earns enough food to put on the table and to raise a family. And 
as some of you have mentioned today, developing food recovery as 
a business model will help local farmers stay in business, create 
jobs to help with the additional transportation and distribution of 
donated food to those who need it. 

My first question is to the North Carolinian on the panel, Mr. 
Oxford. Mr. Oxford, your testimony lays out several ways that your 
company and other members of the Produce Marketing Association 
are finding innovative ways to reduce food waste and to maximize 
the use of leftover produce within our nation’s food system. So 
what support can both the public- and private-sector provide to 
farmers to educate them on opportunities and incentives to move 
more food products that are not destined for market to food banks? 

Mr. OXFORD. Thank you, Representative Adams, and we appre-
ciate your support here in Washington, D.C. 

We believe there is opportunity for greater education across the 
board. Our experience with L&M has been very positive in working 
with the Florida Association of Food Banks and the Feeding Amer-
ica program, and others. And ensuring that producers understand 
the options is helpful, but equally important in reducing food waste 
is educating consumers. We have already talked a little bit about 
some of the things, we have talked about the need to change behav-
ior that one of your colleagues mentioned, and I think that is very 
critical if we want to make a real difference and move the needle 
here. 

Changing behavior in our sense is, speaking on behalf of the 
Produce Marketing Association, beginning that dialogue and trying 
to change behaviors starts at a young age. That is where we learn 
our habits and our values, and so forth. One of the things that the 
Produce Marketing Association has been involved with, including 
with the Partnership for a Healthier America and the White House 
as well, has been a program called Eat Brighter, and I should men-
tion Sesame Workshop, which has provided their assets, their char-
acters, for free to put on the packaging for fresh produce. 
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So it is having a collaborative dialogue and getting more people 
involved is critical. 

Ms. ADAMS. Thank you. 
Ms. Aviv, several universities in North Carolina operate campus 

kitchens. These student-run organizations use university facilities 
to turn donated food into meals for those who need it. What Fed-
eral laws protect campus kitchens and food donors from liability? 
What recommendations would you make to encourage more farm-
ers and food processors to donate unwanted food products to food 
pantries and feeding organizations? 

Ms. AVIV. Thanks for your question, and also for all of the work 
that you do in this area. 

As you know, the Federal Bill Emerson Good Samaritan Liability 
Protection Act, which we have talked about some today, quite a lot, 
makes it possible to provide protection for people donating fit and 
wholesome foods to a nonprofit organization, and it provides critical 
assurance of liability protection to donors. And while there may be 
some ways in which it can be strengthened, the big challenge that 
we face is that too many people don’t know about it, including on 
campuses. And the degree to which we systematically educate peo-
ple about this is the degree to which I think that we will be able 
to increase donations in a meaningful kind of a way. 

Ms. ADAMS. Okay. Would Feeding America support being able to 
use funds from the Emergency Food Assistance Program to directly 
purchase leftover produce from farmers? 

Ms. AVIV. That is a very complicated question because our expe-
rience is that, in fact, the TEFAP purchases right now, with 
TEFAP funds, we already do that, that is what we believe, and 
that we do it at scale, and that at this point in time, for us to 
change that, we are not sure that that would be the right way to 
go. But that said, there is an opportunity for us to take a look at 
how to do it with smaller donations, because we do this at scale, 
and we would be very happy to work with you and others to look 
into that. 

Ms. ADAMS. Well, thank you. I would love to do that. 
Mr. Chairman, I yield back. My time is up. 
The CHAIRMAN. The gentlelady’s time has expired. 
Ms. Lujan Grisham, 5 minutes. 
Ms. LUJAN GRISHAM. Thank you, Mr. Chairman. And thanks 

again for such a great panel, and highlighting that, we need to do 
more so that individuals and families are not so food-insecure in 
this country. And I make this statement at every hearing because 
until it is resolved, it hurts me every day to remind all of my col-
leagues and everyone who comes before this Committee that New 
Mexico is still one of the hungriest states in the country. And every 
single day I know there are children in my district and in the state 
who are some of the hungriest children in the entire country. And 
so the work that we do that leverages, that makes sure that we are 
encouraging, as you do, incredible private work, as well as our re-
sponsibility to change a variety of systems so that people really 
have the supports that they need to be food-secure, and to have all 
the other necessary basic issues addressed in their lives so that 
they can be successful. 
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And I know that this question has been asked, we are limited in 
what we can really do and accomplish because for every donation, 
there is an issue about getting it picked up and storing it, and far 
too much money actually is needed to do that. And, in fact, I have 
a bill that says, look, let’s put $100 million in so that we are not 
asking food banks to decide between having food available for their 
families or paying for the administrative, I am going to call it ad-
ministrative, or the other structural issues, which is storing and 
transporting this food. So I know that that has been asked, what 
else can we do, but maybe the thing to do is, are there any private 
groups who are looking at. I hope I convince my colleagues to sup-
port my request to put more money in, to not be borrowing or 
leveraging in this way, to be very clear that we need to pay for 
transporting and picking up and storing foods. I actually have a 
situation in my district where we had to say no to corn because we 
let it spoil, because there was no way to go get it from the farmer 
who was donating it. There was no way for us to deal with it. Are 
there businesses or groups who are now looking at ways to maybe 
invest in the transportation and the storing, and the folks in the 
Feeding America environment that I can reach out to until we get 
this problem resolved, in my state in particular, in the Southwest 
region? 

Ms. GUNDERS. Well, I would say there are a number of bur-
geoning businesses that are kind of addressing that problem 
through a private-sector lens. So, for instance, there is a company 
called Imperfect Produce that just started in California, and in just 
a few months they have over 3,500 people subscribing to their 
produce box, that is all kind of segments of produce. They offer it 
to people who qualify for SNAP at a reduced cost. So it is already 
reduced because it is imperfect, and then further reduced, and it 
is delivered to their door so you don’t have the access issues. They 
don’t have to go to a grocery store that may not be near them, et 
cetera. And they are getting basically $20 worth of produce for $5, 
also delivered to their door. So there are some private-sector solu-
tions like that that are coming as well. 

Ms. LUJAN GRISHAM. And I love that. Do you think that private-
sector solution, do you—and I will ask them directly, so thanks for 
that heads-up. But, the challenges, and not that they couldn’t fig-
ure it out in my state, it sounds like I am diminishing, but when 
you are not urban, it is much harder to make those deliveries. And 
in a state where we have the worst economy in the country, the 
folks able to really do that and successfully manage that business 
model, it has been really tricky. Do you see ways for really chal-
lenging states, rural, food deserts, not urban populations. If you are 
going to deliver a basket, you are going to drive 100 miles. Do you 
see ways and strategies that are being developed with really chal-
lenging environments like mine? 

Mr. FINK. Yes. You know, and I would say——
Ms. LUJAN GRISHAM. And I love that idea. Thank you to the pan-

elists. 
Mr. FINK. Yes. 
Earlier we talked about modifying the standards for procure-

ment, and especially in your state, and states nearby, there is so 
much that is grown and so much that is coming in from Mexico 
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that is getting rejected because it doesn’t meet the absolute perfect 
standard. And there is a real opportunity for less perfect fruits and 
vegetables being processed that they don’t have to be shipped and 
refrigerated, they could be processed and then be shipped in a dif-
ferent form. 

And so, to me, there is a huge opportunity to take a look at all 
of the fruits and vegetables that either are left on the farm or are 
left somewhere in the supply chain, and do some value-added proc-
essing and then be able to turn them around into rural commu-
nities. 

Ms. LUJAN GRISHAM. All right, I appreciate that. And I am al-
ready out of time, but I appreciate these ideas and the Chairman’s 
continued patience with me. These are really important to feeding 
families in my district, Mr. Chairman. Thank you. 

The CHAIRMAN. The gentlelady yields back. 
I now turn to David Scott for closing comments on behalf of the 

Ranking Member. 
Mr. DAVID SCOTT of Georgia. Yes. Well, thank you, Mr. Chair-

man. As I said, this is a very, very good hearing, and we accom-
plished a lot in this hearing. I hope we can take that away. I am 
particularly concerned, Mr. Chairman, I hope we have registered 
the point that we really have to get our farmers, get our agri-
business community to get before this Congress and share what is 
happening, and I really think because of our failure to deal with 
the immigration issue, from a labor economics issue, as it impacts 
food waste, which we see here, because they can’t get the labor in 
the fields to get the food in the first place. And that is something 
we can do something about. 

And also, Mr. Chairman, as I mentioned, we need to coordinate 
a whole lot better with our food banks, and have this food wasting 
there when it could be beneficial to our food banks. 

So the pieces of this are right out there. We just have to reach 
out and grab it. 

And finally, changing that human behavior. And, Mr. Chairman, 
you mentioned to me a very good thing there when you whispered 
in my ear something that you all had a saying in the Army. If we 
took that to some television people and radio people, we could turn 
that into what, you could grab hold and educate people. Would you 
share that with us? 

The CHAIRMAN. Well, you are going through the mess line, and 
the mess sergeant would say take what you want but eat what you 
take. 

Mr. DAVID SCOTT of Georgia. Take what you want but eat what 
you take. That could be a great commercial. That could be a great 
deal. And who better to get on television to say that than you. We 
say that across the country. 

But seriously, Mr. Chairman, we have to change that human be-
havior. And, hopefully, we have touched things on that. 

I thank the panel. I appreciate your coming. 
The CHAIRMAN. I too want to thank our panel. And I thank the 

gentleman for his comments. 
I want to thank our foster kids in the room. Thank you all for 

being here today. I hope this has been instructive and not just 
bored you to death. But we are talking about good stuff, and one 
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of the more rare bipartisan exchanges we have had today, because 
I don’t think we could find too many people who are in favor of food 
waste. It is a rare individual who would argue that case. 

I would also like to get into the record the fact that several of 
you mentioned the tax deduction and how important that was. You 
gave credit in the much-maligned omnibus bill that many of us on 
our side of the aisle just got beat to death because we were sup-
portive of it, but it was actually in the tax bill, both of those were 
negotiated together, the same thing. So I appreciate you, those of 
us who were criticized for passing the omnibus bill. There were 
some nuggets of good things in there. 

I am also encouraged that we are trainable. Look how quickly we 
adapted to sneezing into our elbows. As soon as Elmo started doing 
it on Sesame Street, that blew up and we all now do that as a mat-
ter of course. 

We faced water restrictions in west Texas because of the 
drought. We asked people to turn their faucets off while they 
brushed their teeth. That became a habit and water use has 
dropped. It didn’t change anybody’s lives, but it helped a little bit 
at a time, every single day we went on. 

I want to re-announce that at 1:30 in this space we will have the 
Food Waste Fair. While we have booths manned by a lot of folks 
coming around to show the good work that has been going on, and 
to begin to highlight that. I do think their role for public service 
announcements and other things, they help people become more 
cognizant of it and just sensitive to the idea that we don’t throw 
things away. 

One of those other sayings from my early youth that I am haunt-
ed by though is my mother would say, ‘‘You need to be a member 
of the clean plate club.’’ Well, that had mixed messages, because 
today, I eat too much and I am overweight, but as a child, my 
mother wasn’t interested in us wasting food. So all these kind of 
things that we can be better at, and I am encouraged by that. 

I thank all six of you for coming here today, sharing. Ms. 
Gunders, you get the prize for coming the furthest from San Fran-
cisco, but we do appreciate all the work that you do. It is a collabo-
rative work, and there are only winners in this deal. And this is 
something we should be able to get our arms around as we move 
forward. 

Again, I thank our witnesses for being here today. 
Under the rules of the Committee, the record of today’s hearing 

will remain open for 10 calendar days to receive additional mate-
rial and supplementary written responses from the witnesses to 
any questions posed by a Member. 

This hearing of the Committee on Agriculture is adjourned. 
Thank you. 

[Whereupon, at 11:57 a.m., the Committee was adjourned.] 
[Material submitted for inclusion in the record follows:] 
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SUBMITTED LETTER BY ROBERT BUDWAY, PRESIDENT, CAN MANUFACTURERS 
INSTITUTE 

May 25, 2016

House Committee on Agriculture, 
Washington, D.C.

RE: Written Testimony of the Can Manufacturers Institute for the House 
Agriculture Committee Hearing On Food Waste from Field to Table, 
May 25, 2016.

The Can Manufacturers Institute (CMI) appreciates this opportunity to provide 
comments to the House Agriculture Committee pertaining to the public hearing: 
Food Waste from Field to Table. 

CMI is the national trade association of the metal can manufacturing industry 
and its suppliers in the United States. The can industry accounts for the annual 
domestic production of approximately 124 billion food, beverage and other metal 
cans; which employs more than 20,000 people with plants in 33 states and Puerto 
Rico; and generates about $13.3 billion in direct economic activity. Our members are 
committed to providing safe, nutritious and refreshing canned food and beverages 
to consumers. 

Cans help waste less food, save families and individuals time and money, and re-
duce their impact on the environment. In fact, Americans throw away approxi-
mately 15 to 20 percent of the fresh fruits and vegetables they purchase every year. 
And the amount of food waste rises to 40 percent for All foods. Cans are a part of 
the solution. 

Fresh fruits and vegetables are picked and canned within hours, providing safe, 
nutritious, quality foods for families and individuals to use all year long. This proc-
ess not only prevents spoilage, but also eliminates food waste as any product that 
isn’t canned is kept on the farm to feed the livestock and/or as fertilizer for crops. 
Canned food portion sizes are also just right for both individuals and families, and 
most recipes are designed around these sizes. The products packed in cans never 
require refrigeration, saving significant energy for producers, shippers, retailers and 
consumers. 

As for food waste, in general, the canned foods purchased today are good for at 
least 1 year. It’s important to remember that ‘‘best by’’ or ‘‘use by’’ dates on canned 
food have nothing to do with food safety, but rather food quality and when a product 
may pass its peak of taste. And, the metal can itself is 100 percent recyclable and 
80 to 90 percent of all steel ever produced is still in use. 

CMI appreciates the opportunity to submit comments in regards to the food waste 
issue. If you have any questions, please contact me at [Redacted] or at [Redacted]. 

Sincerely,

ROBERT BUDWAY, 
President, 
Can Manufacturers Institute. 
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ATTACHMENT

SUBMITTED STATEMENT BY JAY VROOM, PRESIDENT AND CHIEF EXECUTIVE OFFICER, 
CROPLIFE AMERICA 

Chairman Conaway, Ranking Member Peterson, and Members of the Committee, 
thank you for the opportunity to submit written testimony as part of the Commit-
tee’s hearing on food waste. I’m Jay Vroom, President and CEO of CropLife Amer-
ica, the trade association representing the crop protection industry in the U.S. I 
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proudly come from a long line of farmers and maintain ties with my family’s farm 
in Illinois. 

The problem of food waste is astronomic: the United Nations Food and Agricul-
tural Organization estimates that saving just 1⁄4 of the food currently lost or wasted 
worldwide would be enough to feed 870 million hungry people.1 This past Sep-
tember, the U.S. Department of Agriculture and the Environmental Protection 
Agency (EPA) announced our country’s first-ever national food waste reduction goal, 
calling for a 50 percent reduction by 2030.2 Reducing this much waste will take en-
gagement from stakeholders across the food production system, including growers. 

As you examine where waste occurs, I encourage you to look at the farm level, 
listen to the growers and their needs, and consider the importance of crop protection 
products and biotechnology tools in decreasing food waste. Waste can be prevented 
starting from the field and continuing all the way to the consumer’s home. An all-
too-common occurrence throughout the food waste dialogue is the absence of the 
farmer’s voice. As we build and improve systems that reduce food waste, it is imper-
ative that we hear from growers and support their efforts to reduce food and crop 
loss. Growers are the ideal sources of information regarding what tools they need 
to fight threats to their crops and reduce food waste. 

Globally, annual food loss and waste stands at: 30% for cereals; 40–50% for root 
crops, fruits and vegetables; 20% for oil seeds, meat and dairy; and 35% for fish.3 
Notably, most food waste estimates do not include the amount of potential food loss, 
or crop loss, from produce that has not yet been harvested. For example, in a 2006 
study, scientists from the Institute for Plant Diseases in Bonn, Germany estimated 
that pests alone could potentially cause the loss of 1⁄2 of the world’s wheat crops.4 

From the beginning of the growing process, farmers deal with crop loss due to a 
multitude of factors, including weeds and other pests. After crops are harvested, in 
both storage and in transport to grocery stores or production facilities, mold and rot 
can damage and degrade food, decreasing the length of its shelf life. Mold and rot 
continue to threaten food until it is finally preserved or consumed, making it all the 
more important for farmers to grow fruits and vegetables that are as robust as pos-
sible. Thankfully, farmers and others in the food production chain are successfully 
managing many of these threats through the use of modern agricultural tech-
nologies. And that fact means that were it not for farmers and the science-based 
technologies that they use, food waste today could be even worse than it is! 

The crop protection industry’s mission is to reduce food waste and crop loss start-
ing from the first planting of a seed. Both conventional and organic growers use crop 
protection products to prevent insects, disease, mold and fungus from destroying 
food in the field, in storage, and in transport to grocery stores. Crop protection prod-
ucts and other technological advancements including biotechnology also help pre-
vent food loss during the processing and packaging stages of food production. Addi-
tional technologies in the commercial development pipeline will further help farmers 
reduce food loss beyond the farm, such as the development of more robust root sys-
tems that resist drought, and soil health research. 

When examining the issue of food waste, we also must consider the resources used 
to produce food, including water, land, energy, labor and capital. This past March, 
National Geographic reported that, ‘‘Globally, a year’s production of uneaten food 
guzzles as much water as the entire annual flow of the Volga, Europe’s most volumi-
nous river.’’ 5 On the farm, many of our nation’s highly advanced agricultural meth-
ods have led to increased efficiency, preventing resource waste. Precision agriculture 
technologies allow growers to use inputs and resources more effectively, increasing 
productivity in an eco-conscious way. 
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Today, we ask you to ensure our nation’s growers continue to have access to vital 
and necessary crop protection products. They are elemental to preventing crop loss 
and reducing further resource waste throughout the food production system. We are 
concerned that recent steps taken by the EPA, in regards to efforts to change pes-
ticide policy abruptly, are in reaction to misinformed political activism and are not 
based in sound science. It is of the utmost importance that regulatory decisions bal-
ance risks and benefits using solid data. 

The successful reduction of food and crop loss, and therefore resource waste, in 
agriculture requires commitment from all stakeholders in the food production sys-
tem. The pesticide industry continues to work on solutions to help farmers prevent 
loss and use resources more efficiently and sustainably. By doing our part at the 
beginning of the food production chain, along with farmers, we can increase the like-
lihood that nutritious food reaches your family’s kitchen table. 

We are now starting up a project at CropLife Foundation to do more research on 
the role of modern technologies in reducing food waste—and also to help advance 
innovation that will bring even more solutions. On behalf of CropLife America and 
our member companies, I’d like to thank you for giving your time and attention to 
the serious issue of food waste. We look forward to working collaboratively to ad-
dress this issue. 

SUBMITTED QUESTION 

Response from Emily M. Broad Leib, J.D., Assistant Clinical Professor of 
Law and Director, Food Law and Policy Clinic, Harvard Law School 

Question Submitted by Hon. Ted S. Yoho, a Representative in Congress from Florida 
Question. The EPA food recovery hierarchy shows a continuum of preferred effi-

ciency in food production. In the meat sector, we use advanced meat recovery tech-
niques to ensure we capture the greatest amount of protein possible which might 
otherwise end up in rendering, a use much farther down on the EPA’s hierarchy. 
How important is it to be efficient in the manufacturing link of the food chain with 
technologies such as advanced meat recovery? 

Answer. Dear Representative Yoho,
Thank you for your interest in reducing food waste and recovering more food 

along the supply chain, and thank you for your question. I am not personally knowl-
edgeable about meat recovery techniques, but agree that we should make sure to 
follow the EPA Food Recovery Hierarchy when making decisions about where to in-
vest so that we keep food at the highest level on the hierarchy. Methods like Ad-
vanced Meat Recovery Systems, if done safely and in accordance with FSIS Direc-
tive 7160.3, is a promising place for investment of resources. Investments can and 
should be made to find similar areas that could also reduce loss in food trimming 
or processing of other food products. 

Best,
EMILY BROAD LEIB.

Æ
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