
U.S. GOVERNMENT PUBLISHING OFFICE

WASHINGTON : 

For sale by the Superintendent of Documents, U.S. Government Publishing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512–1800; DC area (202) 512–1800

Fax: (202) 512–2104 Mail: Stop IDCC, Washington, DC 20402–0001

20–492 PDF 2016

HEARING TO REVIEW THE IMPACT OF G20 
CLEARING AND TRADE EXECUTION 

REQUIREMENTS

HEARING
BEFORE THE

SUBCOMMITTEE ON COMMODITY EXCHANGES, 

ENERGY, AND CREDIT
OF THE 

COMMITTEE ON AGRICULTURE 

HOUSE OF REPRESENTATIVES

ONE HUNDRED FOURTEENTH CONGRESS

SECOND SESSION

JUNE 14, 2016

Serial No. 114–53

(

Printed for the use of the Committee on Agriculture 
agriculture.house.gov 

VerDate 0ct 09 2002 09:03 Sep 20, 2016 Jkt 041481 PO 00000 Frm 00001 Fmt 5011 Sfmt 5011 P:\DOCS\114-53\20492.TXT BRIAN



COMMITTEE ON AGRICULTURE 

K. MICHAEL CONAWAY, Texas, Chairman 
RANDY NEUGEBAUER, Texas, 

Vice Chairman 
BOB GOODLATTE, Virginia 
FRANK D. LUCAS, Oklahoma 
STEVE KING, Iowa 
MIKE ROGERS, Alabama 
GLENN THOMPSON, Pennsylvania 
BOB GIBBS, Ohio 
AUSTIN SCOTT, Georgia 
ERIC A. ‘‘RICK’’ CRAWFORD, Arkansas 
SCOTT DESJARLAIS, Tennessee 
CHRISTOPHER P. GIBSON, New York 
VICKY HARTZLER, Missouri 
DAN BENISHEK, Michigan 
JEFF DENHAM, California 
DOUG LAMALFA, California 
RODNEY DAVIS, Illinois 
TED S. YOHO, Florida 
JACKIE WALORSKI, Indiana 
RICK W. ALLEN, Georgia 
MIKE BOST, Illinois 
DAVID ROUZER, North Carolina 
RALPH LEE ABRAHAM, Louisiana 
JOHN R. MOOLENAAR, Michigan 
DAN NEWHOUSE, Washington 
TRENT KELLY, Mississippi 

COLLIN C. PETERSON, Minnesota, Ranking 
Minority Member 

DAVID SCOTT, Georgia 
JIM COSTA, California 
TIMOTHY J. WALZ, Minnesota 
MARCIA L. FUDGE, Ohio 
JAMES P. MCGOVERN, Massachusetts 
SUZAN K. DELBENE, Washington 
FILEMON VELA, Texas 
MICHELLE LUJAN GRISHAM, New Mexico 
ANN M. KUSTER, New Hampshire 
RICHARD M. NOLAN, Minnesota 
CHERI BUSTOS, Illinois 
SEAN PATRICK MALONEY, New York 
ANN KIRKPATRICK, Arizona 
PETE AGUILAR, California 
STACEY E. PLASKETT, Virgin Islands 
ALMA S. ADAMS, North Carolina 
GWEN GRAHAM, Florida 
BRAD ASHFORD, Nebraska 

SCOTT C. GRAVES, Staff Director 
ROBERT L. LAREW, Minority Staff Director 

SUBCOMMITTEE ON COMMODITY EXCHANGES, ENERGY, AND CREDIT 

AUSTIN SCOTT, Georgia, Chairman
BOB GOODLATTE, Virginia 
FRANK D. LUCAS, Oklahoma 
RANDY NEUGEBAUER, Texas 
MIKE ROGERS, Alabama 
DOUG LAMALFA, California 
RODNEY DAVIS, Illinois 
TRENT KELLY, Mississippi 

DAVID SCOTT, Georgia, Ranking Minority 
Member 

FILEMON VELA, Texas 
SEAN PATRICK MALONEY, New York 
ANN KIRKPATRICK, Arizona 
PETE AGUILAR, California 

(II) 

VerDate 0ct 09 2002 09:03 Sep 20, 2016 Jkt 041481 PO 00000 Frm 00002 Fmt 0486 Sfmt 0486 P:\DOCS\114-53\20492.TXT BRIAN



(III)

C O N T E N T S 

Page 
Conaway, Hon. K. Michael, a Representative in Congress from Texas, opening 

statement .............................................................................................................. 73
Peterson, Hon. Collin C., a Representative in Congress from Minnesota, open-

ing statement ........................................................................................................ 5
Scott, Hon. Austin, a Representative in Congress from Georgia, opening state-

ment ...................................................................................................................... 1
Prepared statement .......................................................................................... 2

Scott, Hon. David, a Representative in Congress from Georgia, opening state-
ment ...................................................................................................................... 3

WITNESSES 

Duffy, Hon. Terrence A., Executive Chairman and President, CME Group 
Inc., Chicago, IL ................................................................................................... 5

Prepared statement .......................................................................................... 7
Submitted questions ......................................................................................... 79

Edmonds, Christopher S., Senior Vice President, Financial Markets, Inter-
continental Exchange, Inc., Chicago, IL ............................................................. 9

Prepared statement .......................................................................................... 11
Submitted questions ......................................................................................... 80

Rosenberg, Marnie J., Global Head, Clearinghouse Risk and Strategy, 
JPMorgan Chase & Co., New York, NY ............................................................. 13

Prepared statement .......................................................................................... 15
Submitted questions ......................................................................................... 80

Merkel, J.D., Stephen M., Executive Vice President, General Counsel and 
Secretary, BGC Partners, Inc.; Director, Wholesale Markets Brokers’ Asso-
ciation, Americas, New York, NY ....................................................................... 25

Prepared statement .......................................................................................... 27
Submitted questions ......................................................................................... 82

Berger, Stephen John, Director, Government and Regulatory Policy, Citadel, 
LLC, New York, NY; on behalf of Managed Funds Association ....................... 45

Prepared statement .......................................................................................... 46
Submitted questions ......................................................................................... 84

Zubrod, Luke D., Director, Risk and Regulatory Advisory Services, Chatham 
Financial, Kenneth Square, PA .......................................................................... 57

Prepared statement .......................................................................................... 59
Submitted questions ......................................................................................... 87

VerDate 0ct 09 2002 09:03 Sep 20, 2016 Jkt 041481 PO 00000 Frm 00003 Fmt 5904 Sfmt 5904 P:\DOCS\114-53\20492.TXT BRIAN



VerDate 0ct 09 2002 09:03 Sep 20, 2016 Jkt 041481 PO 00000 Frm 00004 Fmt 5904 Sfmt 5904 P:\DOCS\114-53\20492.TXT BRIAN



(1)

HEARING TO REVIEW THE IMPACT OF G20 
CLEARING AND TRADE EXECUTION 

REQUIREMENTS 

TUESDAY, JUNE 14, 2016

HOUSE OF REPRESENTATIVES, 
SUBCOMMITTEE ON COMMODITY EXCHANGES, ENERGY, AND 

CREDIT, 
COMMITTEE ON AGRICULTURE, 

Washington, D.C. 
The Subcommittee met, pursuant to call, at 10:00 a.m., in Room 

1300 of the Longworth House Office Building, Hon. Austin Scott of 
Georgia [Chairman of the Subcommittee] presiding. 

Members present: Representatives Austin Scott of Georgia, 
Lucas, Neugebauer, Rogers, LaMalfa, Davis, Kelly, Conaway (ex 
officio), David Scott of Georgia, Vela, Kirkpatrick, Aguilar, and 
Peterson (ex officio). 

Staff present: Caleb Crosswhite, Darryl Blakey, Kevin Webb, 
Paul Balzano, Stephanie Addison, Faisal Siddiqui, John Konya, Liz 
Friedlander, Matthew MacKenzie, Nicole Scott, and Carly 
Reedholm. 

STATEMENT OF HON. AUSTIN SCOTT, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF GEORGIA 

The CHAIRMAN. Good morning. This hearing of the Committee on 
Agriculture, to review the impact of G20 clearing and trade execu-
tion requirements, will come to order. 

Good morning. Thank you for joining the Commodity Exchanges, 
Energy, and Credit Subcommittee for our last installment of our 
three-part hearing series examining the implementation of the de-
rivatives market reforms envisioned by world leaders following the 
2008 global financial crisis. Today, we will wrap up the series with 
a focus on clearing and trade execution requirements. 

Throughout this series, we have reiterated many times that our 
goal is not an indictment of the reform objectives, but rather an 
analysis of its implementation by United States regulators and the 
interaction of the U.S. regulatory regime with that of other global 
jurisdictions. A vibrant and resilient derivatives marketplace is 
crucial for the market participants and end-users who rely on it to 
manage their diverse business risks. It is also critical for the con-
sumers, Americans in the Eighth District of Georgia and across the 
nation, who rely on the price stability afforded by these risk man-
agement practices. 
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Crucially, the global nature of this marketplace cannot be taken 
for granted. Regulations must not unnecessarily fragment the mar-
ket, defining liquidity pools by borders instead of market needs. We 
have already had many conversations on cross-border equivalence 
and recognition in the clearing space. 

While we are encouraged by recent steps toward U.S.-EU regu-
latory harmonization of clearinghouses, applications to European 
Securities and Market Authority for U.S. clearinghouses to be rec-
ognized remain outstanding with a quickly approaching deadline. 
I am told this will be done soon, but this process has taken far too 
long. 

Equivalence recognition and substituted compliance decisions 
must be resolved more quickly. Regulators need to be working now 
to prevent similar protracted negotiations for trade execution facili-
ties in the future. 

We are glad to have witnesses before us today who can expound 
on the changes to the clearing ecosystem. While transaction clear-
ing has long played a role in the marketplace, Dodd-Frank swaps 
clearing mandate has significantly expanded the volume of cleared 
transactions. I am sure that the insights and perspectives offered 
today will be vital as we think through the related implications of 
resilience and recovery of clearinghouses in times of market stress. 
Many questions have been raised about the workability of the 
CFTC’s trade execution rules. Do they accurately reflect Congres-
sional intent, and sufficiently take into account the intricacies of 
the marketplace they regulate, do they restrict market access for 
the end-users who need to meet specific and custom hedging needs, 
and perhaps most importantly, do they impose arbitrary barriers to 
trading that diminishes liquidity? We look forward to exploring 
these and other issues more deeply today. 

In developing their market reform framework, G20 leaders were 
clear about the need for global regulators to collaborate and coordi-
nate on these rules. They saw consistent implementation of reforms 
as preventing regulatory arbitrage, protecting financial stability, 
and promoting competition and innovation. This too is the standard 
by which we measure our regulatory progress. 

With that, I want to welcome our panel of accomplished wit-
nesses who bring their diverse viewpoints on clearing and trade 
execution. Thank you each for the time and effort you put into 
being here today. We look forward to leaving here with a deeper 
understanding of the issues at hand. 

[The prepared statement of Mr. Austin Scott follows:]

PREPARED STATEMENT OF HON. AUSTIN SCOTT, A REPRESENTATIVE IN CONGRESS 
FROM GEORGIA 

Good morning. Thank you for joining the Commodity Exchanges, Energy, and 
Credit Subcommittee for our last installment of our three-part hearing series exam-
ining the implementation of the derivatives market reforms envisioned by world 
leaders following the 2008 global financial crisis. Today, we will wrap up the series 
with a focus on clearing and trade execution requirements. 

Throughout this series, we’ve reiterated many times that our goal is not an indict-
ment of the reform objectives, but rather an analysis of their implementation by 
United States regulators and the interaction of the U.S. regulatory regime with that 
of other global jurisdictions. 

A vibrant and resilient derivatives marketplace is crucial for the market partici-
pants and end-users who rely on it to manage their diverse business risks. It is also 
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critical for the consumers, Americans in the Eighth District of Georgia and across 
the nation, who rely on the price stability afforded by these risk management prac-
tices. 

Crucially, the global nature of this marketplace cannot be taken for granted. Reg-
ulations must not unnecessarily fragment the market, defining liquidity pools by 
borders instead of market needs. We have already had many conversations on cross-
border equivalence and recognition in the clearing space. 

While we are encouraged by recent steps toward U.S.-EU regulatory harmoni-
zation for clearinghouses, applications to the European Securities and Markets Au-
thority for U.S. clearinghouses to be recognized remain outstanding with a quickly 
approaching deadline. I’m told this will be done soon, but this process has taken far 
too long. Equivalence, recognition, and substituted compliance decisions must be re-
solved more quickly. Regulators need to be working now to prevent similar pro-
tracted negotiations for trade execution facilities in the future. 

We are glad to have witnesses before us today who can expound on the changes 
to the clearing ecosystem. While transaction clearing has long played a role in the 
marketplace, Dodd-Frank’s swaps clearing mandate has significantly expanded the 
volume of cleared transactions. 

I’m sure that the insights and perspectives offered today will be vital as we think 
through the related implications for resilience and recovery of clearinghouses in 
times of market stress. 

Many questions have been raised about the workability of the CFTC’s trade exe-
cution rules.

• Do they accurately reflect Congressional intent and sufficiently take into ac-
count the intricacies of the marketplace they regulate?

• Do they restrict market access for the end-users who need to meet specific and 
custom hedging needs?

• And perhaps most importantly, do they impose arbitrary barriers to trading 
that diminishes liquidity? We look forward to exploring these and other issues 
more deeply today.

In developing their market reform framework, G20 leaders were clear about the 
need for global regulators to collaborate and coordinate on these rules. They saw 
consistent implementation of reforms as preventing regulatory arbitrage, protecting 
financial stability, and promoting competition and innovation. This, too, is the 
standard by which we measure our regulatory progress. 

With that, I want to welcome our panel of accomplished witnesses who bring their 
diverse viewpoints on clearing and trade execution. 

Thank you each for the time and effort you put into being here today. We look 
forward to leaving here with a deeper understanding of the issues at hand. 

I’ll recognize our Ranking Member, Mr. Scott, for any remarks he’d like to make.

The CHAIRMAN. And I will recognize our Ranking Member, Mr. 
Scott, for any remarks he would like to make. 

OPENING STATEMENT OF HON. DAVID SCOTT, A 
REPRESENTATIVE IN CONGRESS FROM GEORGIA 

Mr. DAVID SCOTT of Georgia. Thank you, Chairman Scott. It is 
a pleasure to be here. This is indeed an important and very timely 
hearing. 

As we know, the derivatives and swaps market that we are deal-
ing with is an $600+ trillion piece of the world’s economy. It is very 
complex, complicated, and oftentimes all too confusing. So I 
thought we might give just a little background to sort of set the 
stage for how we got here. 

As you all remember, after the financial crisis the derivatives 
markets were dramatically transformed by Title VII in the Dodd-
Frank Act. And Title VII falls directly under the purview of this 
Committee. It is a section relating to derivatives, the large swaths 
of CFTC and SEC mandates. These are our regulators in this area. 
And one of our major concerns is to make sure that our two regu-
latory agencies themselves can harmonize and make sure, and that 
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is a very important mandate for our Committee to make sure of. 
This included rulemakings pertaining to clearing, trade executions, 
reporting, and transparency obligations. 

Then we come back a little earlier in 2009, the G20 proposed re-
forms to the derivatives markets with a particular emphasis on 
making sure a global standard is met so that harmonization in our 
rules could be met. The United States’ response to this G20 summit 
was Dodd-Frank, while other countries have implemented their 
own laws with varying timelines, which creates another problem. 
This mismatch in timing has led to a slew of equivalency problems, 
none greater than what is happening in the European Union. For 
example, the EU will soon implement a rule that is not, and could 
not be as strong as the United States’ rule. And given the global 
nature of our world’s derivatives markets, equivalency problems 
have led to many market participants going from one place to an-
other. 

And so on Tuesday, May 24, the CFTC issued a final rule that 
applies to the Commission’s margin requirements for uncleared 
swaps in the context of cross-border transactions. This rule would 
limit the ability of banks and other traders to move swaps busi-
nesses abroad to avoid U.S. trading requirements. And this is 
something we need to hear from you, how it impacts our industry. 
The rule requires that offshore units of U.S. banks adhere to CFTC 
margin rules, even in cases where the unit’s American parents 
aren’t explicitly off the hook for trades. 

Now, just to refresh your memory, swaps did get a bad name 
during the financial crisis because of a certain swap called the 
credit default swap. It is a key over-the-counter derivative. During 
that crisis, if you recall, AIG issued a huge amount of CDS con-
tracts, paying out similar to an insurance contract, when 
collateralized debt obligations collapsed. This was hugely specula-
tive, and has since been corrected because a version of it has been 
targeted by U.S. policymakers for greater oversight and trans-
parency because they played a central role in the financial crisis. 

So we come to December 2015. Now, CFTC finalized rules to set 
collateral or margin requirements on trade between swap dealers 
and other firms that aren’t done through clearinghouses. This is 
what is referred to as uncleared swaps, and makes a multi-trillion 
dollar swaps market that isn’t backed by a central clearinghouse. 
However, this December 25 rule did not set guidelines for cross-
border swaps. As written, the swaps were guaranteed by the for-
eign counterparty, the swaps were exempt from U.S. margin re-
quirements, and because of this, U.S. banks have been restruc-
turing their contracts to de-guarantee these swap transactions, and 
any liability for these swaps would then lie solely with the offshore 
operation. Now, most of this was moved to London. 

And so now, we are in a situation where we want to hear from 
you pertaining to this rule, and to share with this Committee con-
cerns that you in the industry have. Regardless of what we do here, 
it is you, it is the clearinghouses, it is the market participants who 
have to make all of this work. 

So, Mr. Chairman, I look forward to a good hearing, an impor-
tant and timely hearing, and thank you for the time. 
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The CHAIRMAN. Thank you, Mr. Scott. And I understand Mr. 
Peterson, the Ranking Member of the full Committee, has a state-
ment that he would like to be recognized to make. 

OPENING STATEMENT OF HON. COLLIN C. PETERSON, A 
REPRESENTATIVE IN CONGRESS FROM MINNESOTA 

Mr. PETERSON. Thank you, Mr. Chairman. And I will be brief. 
And I want to thank the panel of witnesses for joining us today. 

When we wrote Title VII of Dodd-Frank, we incorporated goals 
set by the G20 in response to the market’s failure. We also took 
into account the risks posed by an opaque, top-heavy swaps mar-
ket. We required standardized swaps to be cleared and to be traded 
in an environment, with multiple market participants making both 
bids and offers. That clearing requirement has now been met and 
we have brought stability to the market. 

I am looking forward to discussing the trade execution issue 
today because I don’t believe we have achieved the goal that we set 
in Dodd-Frank in terms of the way that swaps are traded. Not 
much has changed. In some ways, the marketplace is worse now 
than it was before the crisis. The four largest dealers control 90 
percent of all the swaps traded. The pre-crisis market structure, 
where they served clients in one market, and deal nearly exclu-
sively with each other in the secondary market, still exists. So I 
hope today’s hearing can help us understand why this is the case, 
and I look forward to your testimony. I yield back my time. 

The CHAIRMAN. The chair would remind other Members to sub-
mit their opening statements for the record so the witnesses may 
begin their testimony, and to ensure that there is ample time for 
questions. 

I would like to welcome our witnesses to the table. First, we have 
the Honorable Terrence Duffy, Executive Chairman and President 
of the CME Group, from Chicago, Illinois. We have Mr. Christopher 
Edmonds, Senior Vice President, Financial Markets, Interconti-
nental Exchange, Chicago, Illinois; Ms. Marnie Rosenberg, Global 
Head, Clearinghouse Risk and Strategy, JPMorgan Chase and 
Company, New York, New York; Mr. Stephen Merkel, Executive 
Vice President, General Counsel and Secretary, BGC Partners, In-
corporated, New York, New York, on behalf of the Wholesale Mar-
kets Brokers’ Association; Mr. Stephen John Berger, Director, Gov-
ernment and Regulatory Policy, Citadel, LLC, New York, New 
York, on behalf of the Managed Funds Association; Mr. Luke 
Zubrod, Director, Risk and Regulatory Advisory Services, Chatham 
Financial, Kenneth Square, Pennsylvania. 

Mr. Duffy, please begin when you are ready. 

STATEMENT OF HON. TERRENCE A. DUFFY, EXECUTIVE 
CHAIRMAN AND PRESIDENT, CME GROUP, INC., CHICAGO, IL 

Mr. DUFFY. Thank you, Mr. Chairman. Chairman Scott, and 
Ranking Member Scott, Members of the Subcommittee, I am Terry 
Duffy, the Executive Chairman and President of CME Group, and 
I thank you for the opportunity to testify today regarding the G20 
clearing and trading commitments. 

These commitments were meant to create a global regulatory 
framework; however, some G20 nations have not implemented core 
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elements of the G20 reforms consistently. For example, regulatory 
requirements for clearinghouses have not been defined on a coordi-
nated basis. This has the potential to create inconsistency, uncer-
tainty, and disruption to the smooth functioning of global deriva-
tives markets. 

Fortunately, negotiations between the U.S. and the EU on 
equivalence were successfully resolved in February. That is when 
the European Commission originally granted the CFTC equivalent 
status. The European Securities Market Authority is now imple-
menting that agreement. It is ensuring that the CME clearing is 
recognized as equivalent in advance of the June 21 date for Euro-
pean clearing mandate. 

I want to applaud Chairman Massad and his European counter-
parts for working through their differences and reaching a positive 
outcome. However, the process took too long. This created consider-
able uncertainty for European participants wanting to clear prod-
ucts in the United States. We encourage global regulators to avoid 
this kind of potential market disruption in the future. They should 
implement long-term solutions. They should not force markets to go 
through a national equivalence and recognition process every few 
years. Otherwise, regulation will artificially influence liquidity, 
price discovery, and risk management. It will disadvantage indi-
vidual markets in an increasingly competitive global marketplace. 

Beyond equivalence, the global clearing mandates have also led 
to increased focus on clearinghouses’ risk management. In 2012 
and 2013, enhanced risk management standards were adopted for 
clearinghouses. More recently, there has been a focus on recovery 
and resolution. Central clearing increases transparency, reduces 
systemic risk, and strengthens the financial system. Clearing mem-
bers and market participants bring risk to the clearinghouse 
through their trading activities. In contrast, a clearinghouse’s core 
function is to manage that risk. We don’t create the risks. 

Clearinghouses are responsible for ensuring the overall safety 
and soundness of their markets. CME Clearing uses a number of 
tools to monitor and limit the risk it manages. These include its 
safeguards packages and waterfall structure. They provide a fire-
wall against a potential systemic impact of a failing clearing mem-
ber. These tools have proven themselves to be extremely effective 
in stressed markets and during the worse financial crisis in mem-
ory. 

We have long supported first loss contributions to each of our fi-
nancial safeguard packages. This further aligns our interests with 
those of market participants. We are committed to ensuring that 
the capital contributions from clearing members, as well as CME, 
will be sufficient to avoid the mutualization of losses in a default 
situation. As a result, when addressing a clearing member failure, 
CME Clearing has never had to access the default fund contribu-
tion of a failing clearing member, the mutualized capital of its 
clearing members, or the capital that CME has in its default fund. 

Effective risk management must strike a balance between initial 
margins, clearinghouse contribution capital, and clearing member 
guarantee fund contributions. This ensures that all market partici-
pants have appropriate incentives to manage risk across the mar-
kets. 
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Before closing, I want to mention the leverage ratio rule adopted 
by the Basel Committee and the Federal Reserve. It is an example 
of a regulation that is at odds with the G20 commitments to clear-
ing. The leverage ratio will make clearing more expensive and less 
accessible. Why? Because it fails to recognize how customer collat-
eral, appropriately segregated, reduces exposures. The Basel Com-
mittee recently proposed changes to the rule, but they stopped 
short of endorsing a segregated collateral offset for client-cleared 
derivatives. Customer collateral is legally required to be seg-
regated, reduces exposures, and cannot be used to increase a clear-
ing member’s leverage. Without such an offset, clearing costs will 
increase. Further, moving the clients of defaulted clearing members 
will be much more difficult. 

I thank you for your time and attention this morning, and I look 
forward to answering any questions you may have of me. 

[The prepared statement of Mr. Duffy follows:]

PREPARED STATEMENT OF HON. TERRENCE A. DUFFY, EXECUTIVE CHAIRMAN AND 
PRESIDENT, CME GROUP, INC., CHICAGO, IL 

The G20 commitments were meant to create a global regulatory framework. How-
ever, some G20 nations have not implemented the core elements of the G20 regu-
latory reforms consistently. This lack of coordination has the potential to create in-
consistency, uncertainty, and potential harm to the efficient functioning of U.S. and 
global derivatives markets. 
Equivalency and Recognition 

As one example of this inconsistency, regulatory requirements for clearinghouses 
have not been defined on a coordinated basis. Fortunately, the negotiations between 
the U.S. and EU on equivalence were successfully resolved in February, when the 
European Commission officially granted the CFTC ‘‘equivalent’’ status. The Euro-
pean Securities Markets Authority is now implementing that agreement by ensuring 
that CME Clearing is recognized as equivalent in advance of the June 21 start date 
for the European clearing mandate. 

However, the process for U.S. clearinghouses obtaining equivalence and recogni-
tion in Europe has taken far too long. While we applaud Chairman Massad and his 
European counterparts for working through their differences and reaching a positive 
outcome, we encourage policymakers on both sides of the Atlantic to ensure that 
market participants do not have to deal with the uncertainty created by such long 
delays in reaching a cross-border agreement. This requires agreement among global 
regulators to implement long-term solutions for increasingly global markets and not 
force markets to go through national equivalence and recognition processes every 
few years. 

If this is not the case, then regulation will artificially influence liquidity, price dis-
covery and risk management, and competitively disadvantage individual markets in 
an increasingly competitive global marketplace. 
Risk Management through Central Clearing 

Congress has taken important steps toward strengthening the U.S. financial sys-
tem post financial crisis. By way of example, a clearing mandate has been imposed 
for certain swaps—requiring that they be cleared through central clearinghouses 
like CME Clearing. These reforms increase transparency and reduce systemic risk 
by using the best practices of central clearing in the broader financial markets. 

A clearinghouse’s core function is risk management—not trading or other types 
of risk creation. Unlike clearing members and market participants, clearinghouses 
do not bring risk to the clearing system. Instead, clearinghouses are responsible for 
ensuring the overall safety and soundness of their markets. 

Clearinghouses, like CME Clearing, utilize a number of tools, such as the finan-
cial safeguards package and waterfall structure, to monitor and limit the risks 
brought by its clearing members and customers and to limit the systemic impact 
of a failing clearing member. These tools have been tested in stressed markets and 
have demonstrated their effectiveness against the worst financial crises in memory. 
CME Clearing has never had to access a defaulting clearing member’s default fund 
contribution, CME’s own contributed capital, or the mutualized capital of its clear-
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ing members to address a clearing member default. At its core, the clearing man-
date and other related financial reforms were driven by a decision by the G20 that 
the robust performance by clearinghouses during the financial crisis suggested that 
their market structure and risk management should be a template for the financial 
markets, going forward. 

In response to the swaps clearing mandate, some have called for greater scrutiny 
of clearinghouse risk management, including the amount of capital that clearing-
houses should be required to hold. We support best practices in risk management. 
It is critical, however, to recognize that the central clearing mandate was adopted 
due to clearinghouse resiliency during the financial crisis. Furthermore, the CFTC 
and other global regulators have significantly enhanced the risk management stand-
ards applied to clearinghouses beyond those which performed robustly during the 
financial crisis. The failure to recognize the increased resiliency of clearinghouses 
following these changes potentially risks distracting the regulatory focus away from 
less robust areas of the financial markets. 

Unlike the participants in our markets, risk management is the core function of 
CME Clearing and we have strong motivation to ensure clearing member contribu-
tions and our own capital contributions will be sufficient to avoid the mutualization 
of losses in a default situation. Effective risk management must strike the appro-
priate balance between initial margins, clearinghouse contributed capital, and clear-
ing member guaranty fund contributions to ensure that all market participants have 
appropriate incentives to manage risk across the market. CME Clearing has long 
advocated for clearinghouses to make meaningful, first-loss contributions to their fi-
nancial safeguards packages. CME Clearing makes a sizeable contribution to each 
of its financial safeguards packages, which works to align our interests with those 
of our market participants. 

In addition, CME Clearing regularly publishes public disclosures describing its 
risk management practices and measuring its available financial resources in com-
pliance with local and international standards and best practices. This provides the 
market significant transparency into our risk management practices. 

Some have also called for the introduction of a framework for addressing any 
losses that exceed the clearinghouse’s financial resources. CME Group supports U.S. 
and international efforts to introduce robust recovery and resolution regimes for 
clearinghouses. However, we caution that no two clearinghouses are the same and 
the recovery and resolution framework should be tailored to the specific characteris-
tics of each clearinghouse while ensuring that the tools prescribed are appropriately 
calibrated. 

Clearinghouses should retain flexibility in designing their recovery tools to take 
into account dynamic market conditions, and the specific products and markets they 
serve. Clearinghouses must also have the flexibility and discretion to implement 
their recovery tools and maintain the ability to use all possible tools available to 
them prior to resolution. 

Moreover, clearinghouses have the foremost expertise in managing the risks of the 
markets which they clear; therefore, we believe that a clearinghouse should only be 
put in resolution when the recovery process is exhausted. In addition to this exper-
tise, the incentives of clearinghouses are aligned with overall market stability mak-
ing them the appropriate pre-resolution decision-maker on the steps needed to re-
cover their markets. 

In some jurisdictions it is suggested that initial margin collateral provided by 
market participants should be used other than for its sole, intended purpose as col-
lateral for cleared positions, but as a means to allocate losses or as a temporary 
source of liquidity. This is commonly referred to as ‘‘haircutting’’ initial margin col-
lateral. CME Group strongly opposes the haircutting of initial margin collateral 
whether during recovery or resolution, both as unlawful in regards to clients under 
the Commodity Exchange Act and Dodd-Frank Act and as a matter of policy, due 
to its destabilizing impact on markets and its negative capital impacts. 

Collateral haircutting directly impacts participants in pension funds and other 
end-users by appropriating their assets which are not designed to address mutual-
ized risk and such appropriation is prohibited under U.S. law. Effectively, the 
haircutting of client collateral amounts to a taxpayer bailout due to the fact that 
the assets of participants in pension plans, the very people we are trying to protect, 
are put up as client collateral and would be at risk of appropriation if the 
haircutting of client collateral were permitted. 

Haircutting of client collateral also creates a lack of incentive for market partici-
pants to actively participate in the default management process. CME Clearing is 
a strong supporter of sound risk management underpinned by the belief that market 
participants must be incentivized to manage the risks they create. 
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We encourage Congress to avoid inappropriate shifts in costs to end-users and re-
duction in clearing member incentives to actively manage their risk. The appro-
priate balance must be struck between initial margins, clearinghouse contributed 
capital, and clearing member guaranty fund contributions to ensure that all market 
participants have appropriate incentives to manage risk across the market. 
Leverage Ratio 

Finally, highlighting a regulatory inconsistency with regard to the G20 commit-
ments, the supplemental leverage ratio rule adopted by the Basel Committee and 
the Federal Reserve is directly at odds with the G20 commitment to clearing. 

Plainly speaking, the supplemental leverage ratio will make clearing more expen-
sive and less accessible given its failure to recognize appropriately segregated client 
collateral in the centrally cleared derivatives markets. Customer collateral is re-
quired by law to be segregated, reduces exposures, and cannot be used to increase 
leverage. The Basel Committee has recently proposed changes to its leverage ratio 
framework; however it has stopped short of endorsing client collateral offsets for cli-
ent cleared derivatives. Continued failure to do so will needlessly make more dif-
ficult a clearing firm’s ability to accept a portfolio of fully margined clients of a de-
faulted clearing member.

The CHAIRMAN. All right, Mr. Edmonds. 

STATEMENT OF CHRISTOPHER S. EDMONDS, SENIOR VICE 
PRESIDENT, FINANCIAL MARKETS, INTERCONTINENTAL
EXCHANGE, INC., CHICAGO, IL 
Mr. EDMONDS. Chairman Scott, Ranking Member Scott, I am 

Chris Edmonds, Senior Vice President, Financial Markets, for 
Intercontinental Exchange, or ICE. I appreciate the opportunity to 
appear before you today, and discuss the role of clearing and trade 
execution. 

Since launching an electronic over-the-counter energy market-
place in 2000 in Atlanta, Georgia, ICE has expanded both in the 
U.S. and internationally. Over the past 16 years, we have acquired 
or founded derivative exchanges and clearinghouses in the U.S., 
Europe, Singapore, and Canada. ICE has a successful and innova-
tive history clearing exchange-traded derivatives, and OTC deriva-
tives such as energy and credit default swaps, or CDS. In 2008, 
ICE launched the first new clearinghouse in the UK in over a cen-
tury; ICE Clear Europe, which clears energy, credit, and interest 
rate derivatives. We launched our CDS clearinghouse; ICE Clear 
Credit, in 2009, and it has since converted to a derivatives clearing 
organization following the implementation of Dodd-Frank. 

Following the financial crisis in 2008, global financial ministers 
decided, to the extent possible, the OTC derivative market should 
be cleared. Global regulators recognized that a clearinghouse, by 
acting as a central counterparty to transactions, minimizes bilat-
eral risk. As a result of increased clearing, market participants are 
realizing that moving uncleared positions and clearing creates both 
operational and capital efficiencies. For example, since 2009, ICE 
Clear Credit and ICE Clear Europe have cleared more than $78 
trillion in CDS notional, but through compression and netting, cur-
rently maintain a combined open interest of approximately $1.5 
trillion, significantly reducing the bilateral credit exposure among 
market participants, and reducing systemic risk. 

Ironically, despite mandate-driven and natural growth in the vol-
ume of cleared contracts, the number of futures commission mer-
chants, or FCMs, available to provide clearing services for end-
users has dropped from 190 to 76 in recent years. The bulk of de-
rivatives clearing is now concentrated in a few bank-owned FCMs. 
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These firms are constrained by the proposed requirement under 
Basel III that banks hold regulatory capital against clearing cus-
tomer margin on their balance sheet, even though the customer 
margin is posted to a clearinghouse and held on a segregated basis. 

ICE has joined a group of concerned market participants to en-
courage the Basel Committee to reconsider and refine aspects of 
this rule. We appreciate the several Members of this Subcommittee 
who have helped us raise the issue with banking regulators. The 
Basel Committee recently indicated it may rethink its position, and 
has requested further comment on the proposal. ICE and the 
broader derivatives industry are hopeful the Basel Committee will 
recognize segregated and the risk-reducing nature of customer 
funds that are restricted on bank balance sheets. 

We are also pleased European and U.S. regulators reached an 
agreement on margin equivalence standards for CCPs in their re-
spective jurisdictions. Further coordination between regulators is 
still required to ensure that these standards do not create opportu-
nities for regulatory arbitrage or balkanize global markets. But this 
first step brings important regulatory certainty to clearing cus-
tomers. 

We are also hopeful the global regulators will reach agreement 
on equivalence between trade execution platforms within a reason-
able timeframe. Over the past decade, ICE has invested heavily in 
our clearinghouse technology and risk management practices. ICE 
has kept pace with, and often preceded regulatory reforms, new 
global rules, and international standards that have been estab-
lished with respect to risk controls, levels of protection, and proper 
functioning of clearinghouses. We have worked closely with regu-
lators, clearing members, and end-users to implement clearing 
models that meet or exceed modern regulatory reforms and inter-
national standards. The result is an even more robust clearing 
model that includes many ICE-led initiatives such as the introduc-
tion of skin-in-the-game, or the contribution by clearinghouses of 
designated amounts of their own capital for the default waterfall. 

ICE clearinghouses are subject to extensive regulatory oversight 
and strong corporate governance requirements, exercised largely 
through risk and advisory committees, and independent boards of 
directors. Risk committees include representatives from our clear-
ing member firms, and in some cases, end clients. ICE clearing-
houses regularly conduct margin back-testing, default fund stress 
testing, and liquidity stress testing, the results of which are re-
viewed by clearing members and regulators. The ICE clearing-
houses also provide public disclosure of their margin back-testing, 
default fund stress testing, and liquidity stress testing as part of 
their compliance with the CPMI–IOSCO public quantitative disclo-
sure standards. The rules, practices, and procedures of ICE’s clear-
inghouses are fully transparent and publicly disclosed in a con-
sistent manner. Any material change to ICE’s clearing processes 
are subject to rigorous internal governance review, as well as appli-
cable regulatory review and approval. 

Thank you for the opportunity to share our views with you, and 
I would be happy to answer any questions you and the Members 
of the Subcommittee may have. 

[The prepared statement of Mr. Edmonds follows:]
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PREPARED STATEMENT OF CHRISTOPHER S. EDMONDS, SENIOR VICE PRESIDENT, 
FINANCIAL MARKETS, INTERCONTINENTAL EXCHANGE, INC., CHICAGO, IL 

Introduction 
Chairman Scott, Ranking Member Scott, I am Chris Edmonds, Senior Vice Presi-

dent, Financial Markets for Intercontinental Exchange, or ICE. I appreciate the op-
portunity to appear before you today to discuss the role of clearing and trade execu-
tion. 

Background 
Since launching an electronic over-the-counter (OTC) energy marketplace in 2000 

in Atlanta, Georgia, ICE has expanded both in the U.S. and internationally. Over 
the past sixteen years, we have acquired or founded derivatives exchanges and 
clearing houses in the U.S., Europe, Singapore and Canada. In 2013, ICE acquired 
the New York Stock Exchange, which added equity and equity options exchanges 
to our business. Through our global operations, ICE’s exchanges and clearing houses 
are directly regulated by the U.S. Commodity Futures Trading Commission (CFTC), 
the Securities and Exchange Commission (SEC), the Bank of England, the UK Fi-
nancial Conduct Authority and the Monetary Authority of Singapore, among others. 

ICE has a successful and innovative history clearing exchange traded derivatives 
and OTC derivatives such as energy and credit default swaps (CDS). ICE Clear 
Credit (ICC) began operating as a trust company in 2009 under the supervision of 
the Federal Reserve Board and the New York State Banking Department and con-
verted to a derivatives clearing organization (DCO) following implementation of the 
Dodd-Frank Wall Street Reform and Consumer Protection Act (DFA). In 2008, ICE 
launched ICE Clear Europe (ICEU), the first new clearing house in the UK in over 
a century. ICEU clears derivatives in several asset classes including energy, agri-
culture, interest rates and credit. In total, ICE owns and operates six clearing 
houses in North America, Europe and Asia. 
Current Clearing Environment 

Observers frequently point to a lack of cleared derivative contracts as a significant 
factor in the broad reach and complexity of the 2008 financial crisis. The disciplined 
and transparent risk management practices (including uniform collateral require-
ments and the daily marking-to-market of losses) associated with regulated cleared 
contracts serves to reduce systemic risk. Whereas, opaque bilateral OTC derivative 
transactions result in counterparty exposures that can become hard to unwind when 
the market experiences a period of widespread stress. A clearing house, by acting 
as a central counterparty (CCP) to transactions, minimizes bilateral risk by com-
pressing derivative exposures. For example, since 2009, ICC and ICEU have cleared 
more than $78 trillion in CDS notional, but through compression currently maintain 
a combined open interest of $1.5 trillion, significantly reducing bilateral credit expo-
sure among market participants and reducing systemic risk. 
ICE Global Cleared Activity—Gross Notional vs. Open Interest

In response to the financial crisis, the G20 finance ministers decided that, to the 
extent possible, the OTC derivative market should be cleared. Congress followed 
suit with the DFA, which created a clearing requirement for liquid standardized de-
rivatives. Today, certain U.S. and European CDS indices and certain interest rate 
swaps are mandated for clearing by the CFTC. The European Market Infrastructure 
Regulation (EMIR) created a similar clearing mandate for Europe. As a result of in-
creased clearing, market participants are realizing that moving uncleared positions 
into clearing results in risk, operational and capital efficiencies. 
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1 CDS Index instruments are subject to CFTC regulation, while CDS single name instruments 
are subject to SEC regulation, therefore a coordinated effort was required to provide for portfolio 
margining for CDS. 

2 Committee on Payment and Settlement Systems, International Organization of Securities 
Commissioners (CPSS–IOSCO), Principles of Financial Market Infrastructures (April 2012). 
http://www.bis.org/publ/cpss101a.pdf. 

Basel-Fueled Headwinds 
Ironically, despite mandate-driven and natural growth in the volume of cleared 

contracts, the number of futures commission merchants (FCM) available to provide 
clearing services for end-users has dropped considerably in recent years. What had 
been an industry of 190 firms in 2004 was reduced to 76 firms by 2014, according 
to the Futures Industry Association. The bulk of derivatives clearing is now con-
centrated in a few bank owned global FCMs. These firms are constrained by the 
proposed Basel Committee on Banking Supervision’s leverage ratio framework 
(Basel III). Basel III requires a bank to hold regulatory capital against clearing cus-
tomer margin on its balance sheet notwithstanding that the customer margin is 
posted to a clearing house and held at the clearing house on a segregated basis. This 
Basel III capital requirement makes it more expensive for banks to offer clearing 
services, at the very time clearing capacity is shrinking and customer demand is in-
creasing. Further, Basel III makes the transfer (or porting) of client positions much 
more difficult as banks must perform an assessment of their capital costs before ac-
cepting a client position transfer. This will complicate default resolution as banks 
will be less likely to accept client positions from a defaulting clearing member. 

ICE has joined a group of concerned FCMs, end-users and other clearing house 
operators to encourage the Basel Committee to reconsider and refine aspects of the 
rule which is set to become final at the start of 2017. CFTC regulations already pro-
hibit banks from using customer margin funds in any way other than to mitigate 
the risk reflected in customer positions. The Basel committee recently indicated it 
may rethink this position and has requested further comment on the proposal. ICE 
and the broader derivatives industry are hopeful the Basel Committee will recognize 
the segregated and risk reducing nature of customer funds that are restricted on 
bank balance sheets. 
Regulatory Coordination 

Earlier this year, European and U.S. regulators reached an important milestone 
on margin equivalence standards for CCPs in their respective jurisdictions. This de-
termination encourages continued cross-border activity and will help prevent a frag-
mentation of liquidity for related contracts. Further coordination between the regu-
lators is still required to ensure the standards do not create opportunities for regu-
latory arbitrage or balkanize global markets, but this first step brings important 
regulatory certainty to clearing customers. We are also hopeful that global regu-
lators will reach agreement on equivalence between trade execution platforms with-
in a reasonable timeframe. 

Since the enactment of the DFA, ICE has also worked with the CFTC and the 
SEC to provide CDS market participants the benefits of capital efficiency that can 
come with the portfolio margining of risk off-setting positions.1 The SEC developed 
a portfolio margining regime that requires each clearing member to create its own 
set of portfolio margining standards. Under these rules, there has been some 
progress in single name clearing but uncertainty remains. We look forward to work-
ing with the SEC to resolve the questions still limiting market participants’ ability 
to use these critical risk management tools. 
CCP Operation and Role in the Financial System 

The central counterparty clearing model is effective and has been relied upon in 
futures markets for more than 100 years. The recent introduction of mandatory 
clearing obligations for certain swaps has increased awareness around clearing and 
the significant benefits it brings to the capital markets. Over the past 100 years, 
clearing house risk management practices have been repeatedly tested and have 
performed as designed in resolving clearing member defaults. 

Over the past decade, ICE has invested heavily in our clearing house technology 
and risk management practices. ICE has kept pace with and often preceded regu-
latory reforms, new global rules, and international standards 2 that have been estab-
lished with respect to risk controls, levels of protection and proper functioning of 
clearing houses. We have worked closely with regulators, clearing members and 
end-users to implement clearing models that meet or exceed modern regulatory re-
forms and international standards. The result is an even more robust clearing model 
that includes many ICE-led initiatives, such as the introduction of ‘‘skin-in-the-
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3 For an overview of the risk governance at ICE clearing houses see: ICE Clear Europe—
www.theice.com/clear-europe/risk-management; ICE Clear U.S.—www.theice.com/clear-us/regu-
lation; ICE Clear Credit:—www.theice.com/clear-credit/regulation. 

4 Supra, nt. 2. 
5 For an overview of ICE central clearing operations and governance see: https://

www.theice.com/publicdocs/Central_Clearing_Reducing_Systemic_Risk.pdf. 

game,’’ the clearing house’s contribution of a designated amount of its own capital 
to the default waterfall. 

ICE clearing houses are subject to extensive regulatory oversight and strong cor-
porate governance requirements, exercised largely through risk and advisory com-
mittees and independent boards of directors.3 Risk committees include representa-
tives from clearing member firms and, in some cases, end clients. ICE clearing 
houses regularly conduct margin back-testing, default fund stress testing, and li-
quidity stress testing, the results of which are reviewed by clearing members and 
regulators. In addition, the clearing houses’ margin, guaranty fund and liquidity 
methodologies are independently validated on a routine basis. 

The rules, practices and procedures of ICE’s clearing houses are fully transparent 
and are publicly disclosed in a consistent manner, as set out within the CPMI–
IOSCO Principles for Financial Market Infrastructures (PFMIs) 4 and various regu-
latory requirements. Any material changes to ICE’s clearing processes are subject 
to rigorous internal governance as well as applicable regulatory review and ap-
proval.5 
Conclusion 

ICE has always been and continues to be a strong proponent of open and competi-
tive markets, and of appropriate regulatory oversight of those markets. As an oper-
ator of global futures and derivatives markets, ICE understands the importance of 
ensuring the utmost confidence in its markets. To that end, we have continuously 
worked with regulatory bodies in the U.S. and abroad to ensure they have access 
to all relevant information available to ICE regarding trade execution and clearing 
activity on our markets. ICE continues to work closely with governments and regu-
lators at home and abroad to address the evolving regulatory challenges presented 
by derivatives markets and will continue to work cooperatively for solutions that 
promote the best and safest marketplaces. 

Mr. Chairman, thank you for the opportunity to share our views with you. I would 
be happy to answer any questions you and Members of the Subcommittee may have.

The CHAIRMAN. Thank you, Mr. Edmonds. 
Ms. Rosenberg. 

STATEMENT OF MARNIE J. ROSENBERG, GLOBAL HEAD, 
CLEARINGHOUSE RISK AND STRATEGY, JPMORGAN CHASE & 
CO., NEW YORK, NY 
Ms. ROSENBERG. Thank you for holding this hearing, and extend-

ing JPMorgan Chase the opportunity to present our views on im-
plementation of the G20 derivative reforms. 

My name is Marnie Rosenberg, and I am the Global Head of 
Clearinghouse Risk within JPMorgan Chase’s Independent Risk 
Management Function. Our firm is a leading provider of access to 
clearing across the globe. 

The clearing mandate has benefitted the system overall by reduc-
ing risk and enhancing transparency. On the other hand, it has 
further concentrated risk in a small number of large global CCPs, 
and increased interconnectedness within the system. 

Today, one of the critical public policy issues for regulators and 
policymakers is ensuring that CCP risk management and govern-
ance frameworks are appropriately aligned and effective for the 
systemic role that CCPs have assumed. 

I lead a team that focuses on identifying, mitigating, and reduc-
ing our firm’s CCP membership risks, and it is from this perspec-
tive that I raise three key questions for policymakers today. First, 
are CCPs sufficiently resilient to withstand the default of one or 
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more clearing members, or a major loss arising from an operational 
failure or a cybersecurity attack? Second, do CCPs have adequate 
plans and resources to recover from such a loss to carry on offering 
critical services? And finally, if they can’t recover, do they have 
credible resolution plans to continue to provide critical services, 
and ensure a CCP’s failure does not cause broader market insta-
bility or require taxpayer assistant. Regulators, including the 
CFTC, have made significant progress in addressing these ques-
tions, but there remains widespread agreement that there should 
be more done. 

The starting block for resilient CCPs is a strong, effective risk 
governance framework. Each CCP makes the decisions with respect 
to how they manage risk, including setting membership and eligi-
ble collateral requirements, establishing margin levels and overall 
financial safeguards, and determining the products that they offer 
for clearing. At the same time, clearing members bear the capital 
consequences of loss through the collective funds they provide to 
the CCP for loss mutualization. Therefore, risk governance rules 
should evolve to ensure that those that bear potential losses have 
a meaningful voice with how risk is managed. 

This can be achieved by mandatory and meaningful consultation 
and inclusion of clearing members in the decision-making process, 
enhanced and consistent risk committee standards, and appro-
priate levels of a CCP’s own resources at risk, often referred to as 
skin-in-the-game. 

Robust and transparent stress testing is critical to ensuring a 
CCP has sufficient resources should a clearing member default. 
CCP-designed stress test frameworks should be subject to more 
prescriptive global standards, and the testing methodology should 
be more transparent to clearing members. This is critical for clear-
ing members to identify and manage the risk inherent in using a 
specific CCP. Specifically, regulatory-driven stress tests would pro-
vide oversight and inform supervisory requirements by evaluating 
the adequacy of the CCP’s financial safeguards. Results of these 
tests should be disclosed. We look forward to U.S. regulatory sup-
port on this front as global standards are developed over the next 
year. 

While resiliency is important, it is also crucial to ensure collec-
tively that CCPs can recover from a threat to their viability in 
order for them to continue to provide core services to the market 
and avoid systemic contagion. But a CCP’s ability to allocate losses 
to clearing members through recovery tools, such as cash calls on 
members, must be very limited and subject to predetermined and 
predictable limits, otherwise, they can be pro-cyclical and have a 
destabilizing effect on the broader market. Moreover, bank regu-
lators today expect and demand it. 

Last, well-defined plans and pre-established resources to resolve 
systemically important CCPs in the case of an event are still need-
ed. If a CCP is no longer a viable entity, it must be resolved in a 
manner that is not disruptive to the marketplace, and without pub-
lic support. An effective resolution plan does not result in wind-
down or liquidation, it means having tools and resources to replen-
ish the default fund and regulatory capital, and reopen for business 
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1 http://www.g20.utoronto.ca/2009/2009communique0925.html. 

with a recapitalized CCP that can continue to provide these critical 
services to the market. 

Thank you, and I look forward to taking questions. 
[The prepared statement of Ms. Rosenberg follows:]

PREPARED STATEMENT OF MARNIE J. ROSENBERG, GLOBAL HEAD, CLEARINGHOUSE 
RISK AND STRATEGY, JPMORGAN CHASE & CO., NEW YORK, NY 

Introduction 
Chairman Scott, Ranking Member Scott, and Members of the Subcommittee, 

thank you for holding this hearing and for extending JPMorgan Chase the oppor-
tunity to present our views. My name is Marnie Rosenberg, and I am the Global 
Head of Clearinghouse Risk and Strategy within JPMorgan Chase’s independent 
Risk Management Function. 

We appreciate the Committee’s leadership in holding this series of hearings to re-
view implementation of the derivatives reforms agreed by the Group of Twenty 
(G20) in 2009.1 It is and will continue to be important to ensure the objectives of 
increased transparency and a reduction in systemic risk are being met, while also 
monitoring the impact on the derivatives markets and the ability for businesses to 
access those markets to manage risk. 

As this Committee knows well, American companies use futures and swaps to 
manage a wide variety of risks they encounter in their day-to-day business, such 
as interest rate risk when companies borrow money, currency risk when they sell 
their goods overseas or commodity risk posed by fluctuations in prices of raw mate-
rials used in production. 

JPMorgan works with companies from all industry sectors who seek to hedge 
their risks in the swaps markets, which allows them to do so in a flexible and cus-
tomized manner that is not possible in the exchange-traded markets. We serve end-
users by providing liquidity, financing and customized risk management solutions 
across markets, including energy, metals and agricultural markets. 

In addition, JPMorgan is a leading provider of access to clearing across the globe, 
with fifty-four memberships at forty-two clearing houses, or ‘‘CCPs’’ that offer fu-
tures and/or swaps clearing. In addition to its clearing memberships, JPMorgan pro-
vides services directly to CCPs globally, acting as a liquidity provider, cash man-
ager, investment advisor, settlement bank and custodian. 

I lead a team that focuses on understanding current and proposed CCP structures 
and identifying, mitigating and reducing membership risk and exposures to enhance 
how JPMorgan measures and manages our exposure to CCPs. We apply this experi-
ence and expertise to develop policy recommendations on CCP risk issues and to 
proactively engage in policy discussions affecting CCPs to best ensure a safe and 
sound financial system. 

Today, I will focus on the importance of robust risk management frameworks at 
CCPs to the safety and soundness of the financial system. 
Overview of State of Reform 

Following the financial crisis, the leaders of the G20 nations agreed to a series 
of measures to increase the transparency of the over-the-counter (OTC) derivatives 
market and to reduce systemic risk. The reforms agreed to by the G20 included 
clearing of standardized OTC derivatives through CCPs, trading of standardized 
OTC derivatives on electronic platforms where appropriate, higher capital and min-
imum margin requirements on non-centrally cleared contracts, and requiring that 
all OTC derivatives transactions be reported to trade repositories. 

Global initiatives have been underway to implement these changes for some time 
and they are in various states of legislation, regulation, and implementation. Many 
of these reforms have brought significant progress in a number of key areas, includ-
ing: mandatory registration and regulation of swap dealers; mandatory clearing of 
standardized contracts between financial firms; greater pre- and post-trade trans-
parency through public reporting requirements; and execution of certain standard-
ized contracts on swap execution facilities (SEFs). 

The Commodity Futures Trading Commission (CFTC) has written and adopted 
the bulk of regulations required to implement swaps market reforms under Title VII 
of the Dodd-Frank Act. These and other reforms, taken together, have reduced risk 
in the system and have facilitated greater transparency for regulators and market 
participants. They have also fundamentally altered the market structure of swaps: 
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2 http://www2.isda.org/functional-areas/research/research-notes/. 

how and where these instruments are traded, the economics of transactions, the na-
ture of products available to American companies and the liquidity and efficiency 
of these markets. And as I will discuss later in my testimony, mandatory clearing, 
in particular, has intensified the importance among regulators and market partici-
pants for CCP risk management standards across all clearinghouses, not just those 
that clear derivatives. This development is a positive outcome for overall market 
stability but our work is not yet complete. CCPs have now become deeply inter-
connected and core to our derivatives markets but we have yet to fully evolve their 
risk management and governance models to reflect this increasingly critical role. 

This change in market structure is demonstrated by the fact that, for the interest 
rate swap markets as of the first quarter of 2016, 82.5% of the average daily no-
tional value is now centrally cleared, and nearly 1⁄2 of the average daily trading ac-
tivity is executed on a swap execution facility.2 In contrast, in 2013, only 57.7% of 
the average daily notional value of interest rate swaps market was centrally cleared. 

Now that the rules are largely in place and cleared volumes have increased, it 
is important for the CFTC and other policymakers to: (1) consider the implications 
of the changes to the derivatives markets, such as the growing importance of central 
counterparties to financial stability, and fragmentation in swaps markets; (2) review 
how emerging risks might best be managed and mitigated; and (3) determine 
whether adjustments to the rules or additional guidance may be appropriate to en-
sure the markets continue to meet the needs of all market participants. 

The following observations and recommendations should be considered as the 
Committee and the CFTC continue their ongoing work in this area:

• Mandatory clearing requirements can reduce risk in the derivatives markets. As 
the volume of centrally-cleared contracts has increased, however, so has the im-
portance of CCPs as sources of systemic risk. Expectations are that CCPs will 
only continue to grow in size, importance and inter-connectedness.

• Inter-connectedness among systemically-important CCPs and clearing members 
has increased across jurisdictions. Global CCPs share a common set of large 
members, raising the likelihood that a default at one CCP will have a cascading 
effect across the globe. These connections must be mapped and well-understood, 
and broader industry preparedness is needed to ensure that member default can 
be contained.

• It is critical for policymakers, regulators and market participants to review the 
existing CCP risk management, governance and oversight models to ensure 
they are commensurate with the systemic risk they now pose. Stakeholders 
need to ensure that sufficient safeguards are in place to promote the resilience 
of CCPs, and that there are robust plans in place to manage extreme stresses 
to the financial strength of a CCP without the use of public money. Similarly, 
operational resiliency is of paramount importance, requiring strong operational 
risk and cybersecurity risk management. Specifically:
» CCPs should be subject to enhanced resiliency standards.

• Effective risk governance is the fundamental building block for resilient
CCPs. CCPs should be subject to global minimum governance standards
and ‘‘skin in the game’’ requirements to promote effective alignment of in-
terests and proper risk management.

• CCPs should be transparent to market participants regarding their risk
methodologies used to size their aggregate financial safeguards. Higher
minimum standards are needed for CCP stress testing frameworks, and
standard regulatory-driven, disclosed stress test frameworks should be im-
plemented to provide confidence in the adequacy of loss absorbing resources
held by CCPs.

• Regulators, CCPs and clearing members globally should work together to
implement and test default management protocols in a coordinated manner
across CCPs.

» Robust recovery tools should avoid pro-cyclicality and market desta-
bilization.
• A CCP’s ability to make cash calls on its members as part of recovery must

be very limited and subject to a consistent global standard.
• Use of novel recovery tools, such as contract tear-up or gains haircutting,

have the potential to impose unpredictable losses on participants and
should be limited in CCP recovery and overseen by an impartial authority.
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» Resolution plans should ensure continuity of clearing services while 
minimizing risks to financial stability and to taxpayers.

• At the same time, new capital requirements under the leverage ratio do not 
adequately reflect exposure from cleared derivatives and have made it difficult 
for many clearing member banks to offer clearing services. End-users are begin-
ning to feel the impact of this constraint through reduced access to clearing and 
increased costs.3 This creates a distinct tension between the safety and sound-
ness objectives of prudential regulators and those of market regulators, like the 
CFTC, responsible for implementing the G20’s clearing mandate to reduce risk 
in the derivatives markets. 

• The recent agreement between the CFTC and the European Commission with 
regard to recognition of U.S.-based CCPs by European authorities was a critical 
development in ensuring a global market for swaps. It also underscores the im-
portance of cross-border coordination on an ongoing basis among regulators 
around the world, particularly as U.S. and EU authorities begin discussions re-
lated to trading venue equivalence.

• Finally, the use of SEFs is an important mechanism for enhancing transparency 
in the swaps markets. Minor adjustments to the CFTC’s rules setting out the 
process for determining swaps mandated to be traded on a SEF and the modes 
of execution permitted would help to mitigate unnecessary reductions in liquid-
ity that have been widely observed since the SEF rules went into effect. 

The New Clearing Ecosystem 
I. CCP Resiliency, Recovery and Resolution 

One of the key components of the G20 agenda on derivatives reforms was man-
dating the use of CCPsfor the clearing of all standardized OTC derivatives con-
tracts. A CCP interposes itself betweencounterparties to a derivatives transaction, 
whereby the CCP becomes the buyer to every seller and theseller to every buyer. 
The use of CCPs creates numerous benefits for market participants and thefinancial 
system by providing for centralized risk management and processing as well as risk 
reductionthrough collateralization of trades and multilateral netting. 

The increased use of CCPs has led to concentration of credit, liquidity, operational 
and legal risk arising from OTC derivatives in a small number of the large global 
CCPs. These risks are now centrally managed by CCPs themselves and market par-
ticipants must rely upon CCPs to maintain appropriate membership criteria and 
risk management standards, and conduct ongoing, adequate member due diligence. 
This dependency upon CCPs to maintain strong risk management standards existed 
prior to the introduction of mandatory swaps clearing but has now become more 
pressing as mandatory clearing in multiple jurisdictions has led to further con-
centration of risk while, at the same time, market participants no longer have the 
option to execute and clear bilaterally if they become concerned with a CCP’s risk 
management protocols. While mandatory clearing has been in effect in the U.S. for 
nearly 3 years, market participants will need to begin complying with the European 
Union’s (EU) clearing requirement for OTC derivatives products later this month.4 
Other jurisdictions have also moved forward with mandating the use of CCPs for 
certain standardized OTC derivatives. Further, as rules imposing margin require-
ments on swaps that are not cleared are implemented beginning in September 2016, 
an even greater use of CCPs is anticipated from market participants seeking to vol-
untarily clear additional products to benefit from margin efficiencies and multilat-
eral netting that can be gained through clearing. 

Due to JPMorgan’s role as a significant clearer in global derivatives markets, it 
is imperative that we understand our own exposure and risks to CCPs, and evaluate 
how and whether the current regulatory and legal structures for CCPs are suffi-
ciently suited to their growing importance to the financial system. This is why 
JPMorgan published a paper in 2014 called ‘‘What is the Resolution Plan’’ for CCPs.5 

In the current derivatives clearing ‘‘ecosystem’’, policymakers and market partici-
pants need to address some key questions:

• Are CCPs sufficiently resilient that they can withstand a clearing member(s) 
default or major loss through sufficiently strong first line of defense measures: 
are membership criteria robust, is eligible collateral limited to the highest qual-
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ity liquid assets and are products that are cleared sufficiently liquid, standard, 
and suitable for clearing?

• Do CCPs have adequate plans to recover from such a loss and carry on offering 
critical services?

• If CCPs can’t recover, do they have adequate plans to continue to provide crit-
ical services and ensure the failure of a CCP does not cause wider market insta-
bility or require taxpayer assistance?

In response, we have come a long way, but more work is needed. 
Currently, CCPs are expected to meet higher regulatory and risk management 

standards, including internationally agreed to standards published by the Com-
mittee on Payments and Market Infrastructure (CPMI) and the International Orga-
nization of Securities Commissions (CPMI–IOSCO) in 2012, referred to as the Prin-
ciples for Financial Market Infrastructures (PFMIs) 6 as implemented in the U.S. by 
CFTC rulemakings under authorities in Title VII and Title VIII of the Dodd-Frank 
Act. Nevertheless, regulators around the world have acknowledged that more work 
is needed, and CCPs have become a high priority on the agenda for global financial 
regulatory standard-setting bodies, including the Financial Stability Board and 
CPMI–IOSCO and we expect this focus to continue. These bodies are largely com-
prised of regulators, central bankers and in some cases, finance ministries from the 
U.S. and around the world. 
CCPs Should be Subject to Enhanced Resiliency Standards 

A resilient CCP should have the ability to withstand severe stress events such as 
clearing member defaults, and this can be achieved by having strong membership 
requirements to ensure the soundness of its clearing members while also ensuring 
fair and open access, robust risk management standards and adequate capital and 
liquidity resources. A resilient CCP must also be able to have sufficient controls and 
protections in place to withstand significant losses stemming from non-default 
events, such as fraud or a cybersecurity attack. 

There are four key recommendations on how to improve CCP resiliency and 
strengthen the clearing ecosystem:

(1) Effective risk governance is the cornerstone of resilient CCPs. CCPs 
should be subject to global minimum risk governance standards and 
‘‘skin in the game’’ requirements to promote effective alignment of in-
terests and to incentivize strong risk management.

Many CCPs have migrated from being utilities owned by members to private for-
profit institutions. This shift introduces an inherent tension and potential conflict 
of interest between a CCP’s role as a market utility that can mutualize potential 
losses among its members and its commercial objectives to increase revenues and 
earnings/dividends for its shareholders and market share. The fact that its members 
bear the losses also introduces an element of moral hazard. 

CCPs make key decisions impacting the risk profile of the CCP and its member-
ship, with respect to the products that can be cleared, the members who participate 
in the CCP, the framework used to mitigate the risk brought in by participants, the 
type of collateral that can be posted and the aggregate amount of safeguards to 
maintain. However, it is clearing members of the CCPs that bear the capital con-
sequences of any losses, through the collective funds (the ‘‘default fund’’) they pro-
vide to the CCP for loss mutualization. Therefore, CCP risk governance structures 
should evolve to ensure that those that bear potential losses and market risk as 
part of default management have a meaningful voice with regard to how risk is 
brought into the CCPs. Governance needs to be commensurate with the changed 
role of CCPs and the new responsibilities that CCPs have within the financial sys-
tem. This can be achieved by mandatory, meaningful consultation and inclusion in 
the decision making process for clearing members, availability of appropriate, fund-
ed amounts of a CCP’s own resources (‘‘skin in the game’’) and increased capital 
available at the end of the waterfall. 

Governance. Members themselves must have more of a say in material risk deci-
sions that are made by the CCP as it impacts their own capital contributions 
through the default fund. Current U.S. regulation does not require CCPs to incor-
porate and demonstrate input from clearing members or CCP risk committees early 
in the process with respect to key risk management decisions impacting clearing 
members’ liability. CCPs globally should therefore be required to obtain input from 
their clearing members and the CCP’s relevant risk committees on all material risk 
matters such as products that can be cleared, changes to loss mutualization rules, 
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and post-default risk management decisions. CCPs should be required to maintain 
records and report any conflicts between CCP decision, risk committee opinion and 
clearing member views. In addition, consistent global standards are needed with re-
spect to a CCP’s risk committees. Risk committees should be required to have clear-
ly-defined mandates, diverse memberships, and minimum member qualifications. 
The risk committee representatives should provide an independent, expert opinion 
on a CCP’s risk management strategy and the impact of a CCP’s actions on CCP 
and member stability, market integrity and clients.7 If the views of a CCP’s risk 
committee are not incorporated by the CCP in making key risk management deci-
sions, the CCP should be required to document and disclose to regulators how the 
risk committee’s views have been addressed. 

‘‘Skin-in-the-game’’. CCPs should be subject to a meaningful risk-based min-
imum contribution to the guarantee fund ahead of non-defaulting members called 
‘‘skin in the game’’ (SITG). While many CCPs currently contribute such capital to 
their overall financial safeguards, the current level of CCP contributions, at gen-
erally less than 5% of the member default fund, are not sufficient. The CFTC cur-
rently does not require CCPs to have minimum SITG capital contributions. CPMI–
IOSCO is expected to issue a market consultation this year to set global standards, 
which is a welcome and positive development. Having a risk-based, minimum level 
of SITG would appropriately align incentives amongst the CCP and its members 
and ensure proper risk management and governance. Aligning and scaling CCP con-
tributions with those of the largest clearing members will also help to ensure that 
membership requirements remain strong and will limit the possibility that any sin-
gle member becomes too large as a proportion of total risk. 

CCP Capital. The current minimum CFTC and global capital requirements for 
CCPs should be reviewed. Currently, CCPs are required to cover at least 6 months 
of operating expenses under CPMI–IOSCO standards and twelve months under 
CFTC requirements. This is primarily meant to cover business and operating risk 
and any losses that arise by a non-member default event such as cyber risk, tech-
nology failure, or fraud. However, CCP capital should be available for both default 
and non-default losses. Members should not be responsible for non-default losses. 
This should be the responsibility of the CCP’s shareholders. The size and impact of 
such events are untested and the current capital levels may be insufficient to cover 
losses. Sufficient standards are needed to address operational risk, and in par-
ticular, cyber-risk through investments in expertise and ensuring infrastructures to 
handle these risks are adequate. This is front and center on the international regu-
latory agenda and the work done by CPMI–IOSCO and the CFTC to address these 
risks through consultations on cybersecurity and operational controls is another wel-
come and positive development.

(2) CCPs should be more transparent to market participants regarding 
risk methodologies used to size their aggregate financial resources to 
cover the largest single (or two) member defaults.8 

Clearing members and their clients must have access to and transparency around 
the methodologies used by CCPs to develop financial safeguards in order to identify 
and manage the risks inherent in using a specific CCP. For example, transparency 
regarding stress scenarios used by a CCP to determine the size of financial safe-
guards is necessary to provide clarity to participants on whether the CCP has suffi-
cient resources to absorb default losses. 

While the industry has made significant progress on CCP transparency over the 
last 3 years, more must be done. Regulators around the world continue to voice sup-
port for market participants’ calls for transparency and now require public disclo-
sures through the CPMI–IOSCO quantitative disclosures standard that was pub-
lished in February 2015.9 Current, standard disclosures are useful to participants 
on many levels but these disclosures alone are not sufficient as they do not permit 
CCP users to replicate margin models and do not provide details of the stress sce-
narios that a CCP has determined it will be able to withstand. The more market 
participants can adequately measure and manage their credit risks to CCPs, the 
more confidence the system will have that CCPs have sufficient resources to with-
stand a crisis. 

(3) More prescriptive, minimum global standards are needed to govern 
CCP stress testing along with the establishment of standard regu-
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latory-driven, disclosed stress test frameworks to provide confidence 
in the adequacy of aggregate financial safeguards held by CCPs.

Adequate stress testing of CCP members and their client portfolios is key to eval-
uating whether a CCP has sufficient resources should a clearing member(s) default. 
To ensure this, a CCP’s financial safeguards should be sized based on CCP-designed 
stress test frameworks that are subject to minimum and more prescriptive stand-
ards that are transparent to clearing members and other market participants. In 
addition, there should be regulatory-driven stress tests that then provide oversight 
and inform supervisory requirements by evaluating the adequacy of the CCP’s fi-
nancial safeguards with appropriate consequences should a CCP fail the test. 

There has been significant progress towards enhanced standards for stress test-
ing,10 and CPMI–IOSCO is expected to issue a consultation with additional guid-
ance for CCPs in the third quarter of 2016. In addition, European regulators re-
cently conducted stress tests of CCPs in Europe, and it is important that such a 
framework is extended to CCPs globally. 

(4) Regulators, CCPs and clearing members globally should work to-
gether to develop, implement and test standard default management 
protocols in a coordinated manner across CCPs.

It is important for policymakers to consider that a large clearing member default 
could occur simultaneously at multiple CCPs and that CCPs are highly dependent 
upon non-defaulting members to help manage the default, participate in the default 
management process and absorb the defaulter’s portfolio with its associated market 
risks. A CCP’s dependency upon the resources and expertise of its broader member-
ship to achieve a successful default management outcome cannot be underestimated, 
and market and prudential regulators, CCPs and all of their participants have a 
vested interest in making sure this happens. Currently, while each CCP tests its 
default management protocols with its members through default management fire 
drills, these drills are done in isolation and not in collaboration with other CCPs. 
An extreme market stress event that occurs across CCPs in multiple jurisdictions 
could severely constrain the ability of non defaulting members to respond effectively. 
In order to ensure market preparedness for such an event, a coordinated approach 
to drills under the joint oversight of relevant regulators, and a push for more stand-
ardized default management protocols among global CCPs is necessary. As an exam-
ple, a recent joint default management exercise run by UK and German authorities 
coordinated across two CCPs, LCH and Eurex, was an important step in the right 
direction. However, more is needed, including involvement of U.S. CCPs and au-
thorities in future work. This will be a topic at an upcoming Market Risk Advisory 
Committee meeting at the CFTC, for example, which is a very welcome develop-
ment. 
Robust Recovery Tools Should Avoid Pro-Cyclicality and Market Destabilization 

Focusing on CCP resilience is a necessary first step, but it is not sufficient on its 
own. To the extent that resiliency measures are not sufficient, CCPs are required 
to have robust recovery plans that ensure continuity. ‘‘Recovery’’ refers to the ability 
of a CCP to recover from a threat to its viability so that it can continue providing 
its critical services without entering into resolution or insolvency. While efforts are 
appropriately focused on reducing the likelihood of any CCP entering recovery, it 
is important that CCPs are prepared through comprehensive and effective recovery 
plans that are also transparent, measurable and acceptable to members who bear 
the majority of the risk. 

In 2013, the CFTC adopted rules requiring systemically important CCPs to com-
ply with international standards for CCPs, including a requirement to maintain via-
ble recovery plans. Since that time, U.S. CCPs have been revising their end of wa-
terfall rules to put in place robust processes, agreements and defined tools to sup-
port recovery. 

Clearly defined, transparent, and robust ex ante CCP recovery plans that do not 
lead to destabilizing and pro-cyclical effects are essential. Specifically:

(1) A CCP’s ability to make cash calls on its members as part of recovery 
must be very limited and be subject to a consistent global standard.

Currently, CPMI–IOSCO and the CFTC do not prescribe rules with respect to the 
number of cash calls that a CCP can impose upon its members. This has led to 
CCPs implementing varied rules which make it difficult for members to measure 
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and manage their own exposures. The interconnectedness among CCPs suggests 
that there could be multiple, simultaneous cash calls on the same clearing members. 
In the absence of limits, the cash calls may not be reliable, particularly in a stressed 
market, and could lead to liquidity and funding issues that would be vectors for fur-
ther financial instability.

(2) Use of novel recovery tools, such as contract tear-up or gains 
haircutting, have the potential to impose unpredictable losses on par-
ticipants and should be limited in CCP recovery and overseen by an 
impartial authority.

Gains haircutting is a tool for allocating losses in recovery that is being imple-
mented by CCPs to satisfy their regulatory requirement to ensure comprehensive 
loss allocation. This tool allows CCPs to reduce any payments it owes to partici-
pants. Most importantly, it could lead to disproportionate distribution of losses to 
certain market participants, which could in turn incentivize such participants to 
take actions with respect to their positions that are destabilizing or otherwise in-
hibit the CCP’s recovery. 

Similarly, CCPs have proposed partial tear-up as a way to restore the CCP to a 
matched book should default management protocols fail to successfully liquidate the 
defaulter’s portfolio. The CCP would tear-up positions of the defaulter and those 
non-defaulting participants that hold equal and offsetting positions at a price deter-
mined by the CCP. Because this tool would be used during a period of illiquidity, 
establishing a fair market price would be quite challenging and subjective on the 
part of the CCP. 

A CCP’s decision to use recovery tools like gains haircutting and partial tear-up 
should be overseen by an impartial authority, and require compensation to be paid 
by the CCP to participants who suffer losses. While the CPMI–IOSCO recovery re-
port already contemplates compensation in particular, U.S. regulators should con-
sider issuing guidance in this regard.

Resolution plans should ensure continuity of clearing services while 
minimizing risks to financial stability and to taxpayers.

If a CCP is no longer a viable entity for the performance of its critical functions, 
it should be resolved in a manner that is not disruptive to the marketplace, is not 
reliant on taxpayer assistance and allows for operational continuity of a newly cap-
italized entity under new ownership that can continue its critical functions. 

The trigger point for resolution should be the point at which the exercise of recov-
ery tools becomes too destabilizing for the market, threatens the sustainability of 
the CCP or when the CCP is otherwise near or in default. As opposed to recovery, 
a resolution would be managed by resolution authorities, such as the Federal De-
posit Insurance Corporation (FDIC) in the U.S., and could lead to a change in own-
ership, a write-down of the CCP’s equity and the replacement of the CCP’s manage-
ment. 

Resolution authorities should develop public sector playbooks or action plans that 
facilitate continuity, are made available to participants on a confidential basis, ad-
dress default and non-default losses and provide resolution authorities with appro-
priate flexibility to determine the entity to be put in resolution. In addition, CCP 
resolution plans should not interfere with the resolution plans of clearing members, 
or lead to contagion in other services or segments cleared by the CCP, and should 
minimize risks to market participants and the broader financial system. CCP reso-
lution plans should also specify ex-ante resources for the recapitalization of the CCP 
with respect to both regulatory capital as well as default fund replenishment so that 
it can re-open for business and provide its critical services without taxpayer assist-
ance.11 

The resolution regime in the U.S. currently provides for CCPs to be resolved 
under Title II of Dodd-Frank, but it does not provide any further framework regard-
ing the tools or resources that can be used to resolve CCPs. Further work needs to 
be done to confirm how a Title II resolution would be effectuated for the different 
ownership and capital structures of systemically-important CCPs. 

Recognizing the need for greater prescription, the Financial Stability Board (FSB) 
is expected to consult later this year on further guidance on strategies and tools for 
CCP resolution, such as the resources that can be used, the structure to be adopted, 
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the legal framework to be applied, the authority responsible for resolution, and 
cross-border coordination issues in the context of a CCP resolution. U.S. regulators 
should issue new guidance in line with the FSB’s recommendations, which would 
also support future equivalence discussions with various jurisdictions. 
II. Capital Constraints are Reducing Access to Clearing for Market Participants 

This Committee and the CFTC should be complimented for their leadership in ex-
amining the impact of the leverage ratio on the cost of clearing for end-users and 
other market participants. Clearing members are fully responsible to the CCP for 
the performance of the transactions they clear for their clients, and clearing mem-
bers collect margin from those clients to offset their exposure to them. The margin 
collected by clearing members is segregated from our own funds as required by the 
Commodity Exchange Act and firms cannot leverage it. 

The Basel Committee’s leverage ratio proposal, however, does not recognize the 
exposure reducing effect of the margin collected, and does not allow firms to offset 
off-balance exposure arising from client transactions against the value of the margin 
maintained in segregation. 

This approach creates a disincentive for many clearing member banks to offer 
clearing services due to the higher capital requirements, a result at odds with the 
G20 mandate to move more derivatives into central clearing. End-users are already 
seeing the effects of this approach, as there are fewer banks offering clearing serv-
ices and end-users are already seeing the price of clearing increase.12 

In its recent consultation regarding revisions to the leverage ratio, the Basel Com-
mittee did seek input from stakeholders regarding the impact of the failure to recog-
nize initial margin as an offset, on the cost of clearing. An industry-wide response 
is being prepared to demonstrate the reduction in access to clearing for end-users, 
and we appreciate and look forward to the continued support of this Committee. 
III. Mutual Recognition of CCPs is Key to a Global Derivatives Market 

The G20 leaders’ 2009 agreement on derivative reform included a commitment to 
undertake reform without causing market fragmentation. This is an important goal 
given the global nature of the derivatives market. In practice, despite common objec-
tives, technical and legal differences in national rule implementation have led to 
concerns around regulatory conflicts, inconsistencies, arbitrage, gaps and duplicative 
requirements which could undermine this goal. Subsequent G20 communiqués have 
emphasized the need for regulators to address these issues. 

The lengthy negotiation between U.S. and EU authorities on EU recognition of 
U.S.-based CCPs regulated by the CFTC illustrates the challenges faced. Policy-
makers had struggled to reach agreement due in part to differences in the applica-
ble initial margin regimes in each jurisdiction. Following negotiations lasting over 
2 years, in February 2016, the CFTC and European Commission announced a ‘‘Com-
mon Approach’’ regarding requirements for CCPs.13 This was a welcome develop-
ment, alleviating prolonged uncertainty which had been detrimental for market par-
ticipants in the U.S. and EU, as well as in other jurisdictions seeking recognition 
in these markets. 

The agreement between EU and U.S. authorities is critical to mitigating unneces-
sary reductions in cross-border trading and market liquidity by ensuring market 
participants across both continents have continued access to CCPs in each other’s 
markets, and to prevent European banks from facing punitive capital requirements 
for exposures to U.S.-based CCPs. 

The process will help to instruct and streamline future equivalence and sub-
stituted compliance determinations between U.S., EU and other authorities, particu-
larly with respect to equivalence for trading venues and substituted compliance for 
clearing, trade execution and margin requirements, to ensure that derivative mar-
kets remain global, liquid and resilient. It is important that regulators focus on the-
matic and outcomes-based determinations, rather than pursuing a granular ele-
ment-by-element approach. It is also important to recognize that markets are global 
and that the global economy benefits most if capital is able to freely flow across 
those markets. 
Trade Execution and the Implementation of the SEF Mandate 
I. Evolution in Swaps Execution 

Title VII of the Dodd-Frank Act established a comprehensive regulatory frame-
work for swap trading platforms with the intent of furthering two policy objectives: 
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(1) increasing pre-trade transparency to market participants before the point of exe-
cution; and (2) promoting trading on regulated exchanges. To achieve these objec-
tives, Title VII created new types of trading facilities for swap execution known as 
swap execution facilities (‘‘SEFs’’), established core principles for the orderly and ef-
ficient operation of SEFs and introduced a requirement that certain swaps subject 
to the trade execution requirement in Section 2(h)(8) of the Commodity Exchange 
Act (‘‘CEA’’) be traded on or pursuant to the rules of a SEF or traditional exchanges 
(designated contract market (‘‘DCM’’)). 

In June 2013, the CFTC adopted final rules that, among other things, defined 
which trading facilities and platforms must register as SEFs, established prescrip-
tive requirements for SEFs to operate in accordance with SEF core principles and, 
although not expressly required by Dodd-Frank, created a process for determining 
which swaps are subject to the CFTC’s trading mandate (‘‘Mandated Swaps’’). That 
process is commonly known as the ‘‘made available to trade’’ or ‘‘MAT’’ process. The 
CFTC’s final rules’ further required that all multiple-to-multiple trading platforms 
that list swaps to register as SEFs, even if those platforms do not offer Mandated 
Swaps for trading. 

Since the CFTC’s final trade execution rules came into force in October 2013 and 
the introduction of SEFs the CFTC’s reforms have brought greater transparency, 
better price information and significant enhancements to market integrity. Notwith-
standing these achievements, research shows that global derivatives markets have 
fragmented along geographic lines.14 

These rules require all electronic trading platforms that provide access to U.S. in-
vestors for swap execution to register with the CFTC as SEFs. Under the CFTC’s 
final rules, Mandated Swaps must be executed on a SEF or DCM through an elec-
tronic order book or a request-for-quote system that operates in conjunction with an 
order book.15 This trading requirement has fundamentally changed the trading pro-
tocols and widely-accepted trading practices that were in place for market partici-
pants before the adoption of the CFTC’s final rules. 

In February 2014, the first series of swaps became subject to the CFTC’s trading 
mandate. As of that date, all U.S. persons (and non-U.S. persons trading with U.S. 
persons) had to trade Mandated Swaps on registered SEFs or DCMs and all SEFs 
and DCMs that listed Mandated Swaps were required to do so in accordance with 
the CFTC’s final rules. 
II. Market Impact of the CFTC’s Final Rules 

In effect, since the CFTC’s trade execution requirements are restrictive and bur-
densome, non-U.S. market participants are choosing not to trade on SEFs. In addi-
tion, since the CFTC has not establish a process of recognizing non-U.S. trading 
venues that are subject to comparable regulatory oversight, U.S. participants have 
limited access to these non-U.S. based platforms and arguably non-U.S. liquidity 
pools. 

These unintended consequences are most evident in the global interest rate swap 
markets which have inhibited market participants from getting better pricing on de-
rivatives resulting from varying levels of market fragmentation. This pattern is 
most persistent in euro-denominated interest rate swaps (IRS), where the vast ma-
jority of trading activity occurs between European dealers. ISDA research finds that 
91.2% of cleared euro IRS activity in the European interdealer market was trans-
acted between European counterparties in December 2015. In September 2013, im-
mediately prior to the introduction of the SEF rules, this figure stood at 70.7%.16 

Although concerns over best pricing have been discussed for almost 3 years, there 
are no signs currently that this trend is reversing. CFTC Chairman Massad’s recent 
statements that suggest the CFTC is planning to make some adjustments to their 
final trade execution rules are welcome and important for promoting market effi-
ciency. In this regard, market participants have put forth recommendations to im-
prove pricing and restore liquidity in the derivatives markets, while still achieving 
the objectives of the reforms. 
III. Market Participants Want Additional Choice in Execution and Greater Flexibility 

in SEF Rules 
As noted above, the CFTC’s final rules require SEFs to provide execution methods 

that may include either an order book (similar to an exchange) or a request for 
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17 7 U.S.C. 1a(50) (2015). 

quote to a minimum of three participants. Many of our U.S. clients want flexible 
trading requirements and protocols that will provide competitive and efficient execu-
tion based on the unique characteristics of a particular product. 

The Dodd-Frank Act does not require that SEFs only execute transactions by 
means of an order book or a request-for-quote system to three. Such a restrictive 
interpretation contradicts Congressional intent to allow swaps to be traded by ‘‘any 
means of interstate commerce,’’ discourages trading of swaps on SEFs and hurts 
pre-trade price transparency.17 The CFTC’s restrictive interpretation makes it dif-
ficult to achieve the broad goal of global swaps trading envisioned by the G20 mem-
ber countries. In Europe, policymakers and regulators intend to allow derivative 
contracts that are subject to the trading obligation to be traded on a number of cen-
tralized venues, which offer more flexible methods of execution than provided for 
under the CFTC’s SEF rules. 

There are achievable ways in which to reduce the undesirable regulatory out-
comes that threaten the efficient functioning of the swaps markets, reduce barriers 
to market access for U.S. market participants looking to trade abroad and for non-
U.S. market participants wishing to trade efficiently in the United States, and mini-
mize roadblocks to an effective cross-border regulatory regime, while preserving in-
creased transparency and market integrity. 

The CFTC should consider amending its rules to allow the CFTC, under certain 
circumstances, to approve additional methods of execution for Mandated Swaps. In 
addition, adjusting SEFs’ execution models could facilitate a path toward achieving 
a substituted compliance regime for derivatives trading. 
IV. The MAT Process Should Give the CFTC Decision-Making Authority With Re-

gard to Products Mandated To Be SEF Traded, and Market Participants Should 
Have the Opportunity To Provide Input 

Under the current MAT process, a SEF or DCM files with the CFTC, identifying 
the swap or swaps that will be subject to the CFTC’s trading mandate. The only 
requirements or regulatory standards that the SEF’s or DCM’s analysis must meet 
are that: (1) the swaps in the submission must already be subject to mandatory 
clearing; and (2) the submission must consider one of six factors, broadly defined. 
Depending on the type of submission, in either 10 or 30 days following the official 
filing date, the SEF’s MAT determination becomes law and applies to all SEFs, 
DCMs and market participants. SEFs are for-profit entities and this framework 
does not appropriately balance their commercial interests with the needs of market 
participants nor does it provide the CFTC with an adequate voice in the approval 
process. Specifically:

• The MAT process should require SEFs to provide a more granular explanation 
as to why a particular swap contains the requisite trading liquidity for manda-
tory trading. For example, SEFs should present additional quantitative and 
qualitative data as part of their MAT determination assessment.

• The public should be given the opportunity to provide comments to a SEF’s 
MAT determination submission through a public consultation process.

• The CFTC and not SEFs should make the final decision as to when a swap 
should be considered to be a Mandated Swap.

• The CFTC should view a swap’s availability for mandatory trading as a fluid 
determination. The SEF rules do not provide sufficient flexibility to both SEFs 
and SEF users to remove a certain swap from a MAT determination if the trad-
ing characteristics of the swap change such that it is no longer suited for trad-
ing through a SEF’s order book or through a request for quote to three partici-
pants.

Market participants understand the CFTC is actively evaluating reforms to the 
MAT process and such refinements would be welcome. 
IV. Trading Venue Equivalence Will Reduce the Risk of Further Market Fragmenta-

tion and Promote Trading Liquidity Between U.S. and Non-U.S. Markets 
Other jurisdictions are at various stages of developing their own trade execution 

regulatory regimes. For example, the EU is in the process of developing its trading 
proposals, and its trading obligation is not expected to be implemented until 2018. 
Notwithstanding that foreign regulatory regimes are in their formative stages, it is 
encouraging that the CFTC has begun coordinating with foreign regulators to facili-
tate mutual recognition of trading platforms and trading requirements. 
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To reduce the risk of market fragmentation and to enhance trading liquidity be-
tween U.S. and non-U.S. markets, the CFTC should apply the principles outlined 
in the Final Report issued by IOSCO Task Force on Cross-Border Regulation and 
recognize and highlight the broad commonalities between the U.S. and foreign regu-
latory regimes, rather than focus on the more technical, line-by-line differences be-
tween the underlying rules. 

The CFTC should compare its final trading rules with foreign regulations de-
signed to achieve corresponding regulatory outcomes. Where these requirements are 
satisfied, the CFTC should provide that the foreign trading venues are exempt from 
SEF registration and compliance with the SEF rules, and that where a swap is sub-
ject to the CFTC’s trading mandate, the parties to such a swap may satisfy the obli-
gation to comply with the CFTC’s trading mandate by executing such a swap on a 
foreign trading venue in accordance with applicable rules, regardless of their status 
as a U.S. person or otherwise. 

Congress directed the CFTC to exempt a trading venue from CFTC registration 
if the CFTC finds that the facility is ‘‘subject to comparable, comprehensive super-
vision and regulation on a consolidated basis by . . . the appropriate governmental 
authorities in the home country of the facility.’’ This creates concerns about the com-
petitive harm to American companies resulting from differences in final regulations, 
the gap in implementation dates in Europe and other jurisdictions as well as confu-
sion over the extraterritorial application of these provisions. Congress provided the 
CFTC with broad authority to exempt platforms to adopt such a restrictive approach 
to mutual recognition. To that end, market participants see this authority as a help-
ful mechanism by which Congress intended the CFTC to pursue a more flexible ap-
proach based on global regulatory collaboration. 

The work the CFTC and EU regulators have undertaken to date discussing these 
issues is important. In February 2016, both regulators announced the U.S./EU Com-
mon Approach, which market participants hope will result in greater harmonization 
of global trade execution standards. 
Conclusion 

We thank the Committee for the opportunity to share this perspective and we 
offer our assistance to policymakers in addressing issues that promote the viability 
of markets critical to end-users and economic growth. 

With the implementation of mandatory central clearing, CCPs have become an in-
creasingly important component in the overall safety and soundness of the financial 
system. It is therefore critical that policymakers and market participants ensure the 
risk management frameworks in place at CCPs are sufficiently robust to reflect this 
enhanced role, particularly as central clearing is no longer optional for many market 
participants seeking to manage risk. 

Similarly, it is important for regulators to review the various new requirements, 
with regard to both market reforms and new prudential standards, to understand 
any interconnections and ensure objectives are aligned. The leverage ratio’s failure 
to recognize the exposure reducing effect of initial margin for client clearing is an 
example where regulatory objectives are at odds and it is already manifesting in re-
duced access to clearing services for some market participants. 

Last, minor adjustments to the CFTC’s SEF rules would support market effi-
ciency, while maintaining the core objectives of enhanced transparency and market 
integrity.

The CHAIRMAN. All right, thank you, Ms. Rosenberg. 
Mr. Merkel. 

STATEMENT OF STEPHEN M. MERKEL, J.D., EXECUTIVE VICE 
PRESIDENT, GENERAL COUNSEL AND SECRETARY, BGC 
PARTNERS, INC.; DIRECTOR, WHOLESALE MARKETS
BROKERS’ ASSOCIATION, AMERICAS, NEW YORK, NY 

Mr. MERKEL. Thank you, Chairman Scott, Ranking Member 
Scott, and Members of the Subcommittee. 

My name is Stephen Merkel. My company, BGC Partners, is a 
leading global intermediary to the wholesale financial markets. I 
am testifying today as a Director and former Chairman of the 
Wholesale Markets Brokers’ Association, Americas, an independent 
industry body, representing the largest interdealer brokers. Each of 
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our members has a CFTC-registered swap execution facility, or 
SEF. 

Mr. Chairman, it has been a long, strange trip, from the early 
versions of what would ultimately result in the Dodd-Frank Act, to 
the current state of affairs. Generally speaking, nothing has gone 
as planned. 

The SEF rules demonstrate an interpretation inconsistent with 
the new Commodity Exchange Act statutory authority. The subse-
quent SEF registration process highlighted numerous defects in the 
rules. As a result of these detours, we found, and find, ourselves 
in an environment of regulatory uncertainty, fragmented liquidity, 
and a need for course corrections by the CFTC. 

Looking forward, and putting it simply, we all need to support 
the CFTC to fine-tune its rules and enjoy harmonious relationships 
around the world. 

I credit highly the dedicated CFTC staff who completed an enor-
mous amount of work, designing and implementing the architec-
ture for a regulatory regime. CFTC staff has helped us through the 
registration process to become a SEF, accommodated us through 
the issuance of no-action letters, staff guidance, and interpretative 
statements. Unfortunately, this reactive and ad hoc process cannot 
easily cover every problem or need, and fails to provide the same 
regulatory certainty as APA compliant rules. 

My written testimony references a series of outstanding sub-
stantive issues that need to be resolved. We are encouraged by 
Chairman Massad’s recent statement that CFTC will seek to codify 
the existing no-action letters under the formal rulemaking process, 
and we urge them to address a wider set of issues in that release. 

There have also been pronounced market implications. Liquidity 
has fragment by jurisdiction as non-U.S. participants seek to avoid 
Dodd-Frank. 

My written testimony cites the recent ISDA research and the 
Bank of England staff study on this point. The research warns that 
there is no sign of this trend reversing. 

This arrangement is not sustainable, nor is it consistent with the 
visions set forth in Pittsburgh in 2009. Because this is a new regu-
latory framework, the CFTC should regularly analyze market data 
to study the impact of its rules. If ISDA and the Bank of England 
can do this, the CFTC should too. The research should be pub-
lished, conclusions publicly commented on, and the resulting prod-
uct should inform future policy initiatives. 

The path forward for any future mutual recognition process will 
need to resolve the awkward regulatory relationship among juris-
dictions. Current comparison of Dodd-Frank in MiFID II raises 
questions about whether the two can coexist, including the CFTC’s 
past failed attempt to institute a qualified multilateral trading fa-
cility regime. 

There are also divergent approaches to the permitted methods of 
execution with, for example, MiFID explicitly identifying auction 
protocols. Furthermore, the CFTC’s reliance on no-action relief is 
a procedural tool that is not recognized in Europe. 

Mr. Chairman, I hope this Subcommittee will encourage the 
CFTC to make mutual recognition and equivalency a high priority. 

I would be pleased to answer your questions. Thank you. 
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1 The WMBAA is an independent industry body representing the largest inter-dealer brokers. 
The founding members of the group—BGC Partners, GFI Group, Tradition, and Tullett 
Prebon—operate globally, including in the North American wholesale markets, in a broad range 
of financial products, and have received permanent registration as swap execution facilities. The 
WMBAA membership collectively employs approximately 4,000 people in the United States; not 
only in New York City, but in Stamford and Norwalk, Connecticut; Chicago, Illinois; Jersey City 
and Piscataway, New Jersey; Raleigh, North Carolina; Juno Beach, Florida; Burlington, Massa-
chusetts; and Dallas, Houston, and Sugar Land, Texas. For more information, please see 
www.wmbaa.com. 

2 See Leaders’ Statement, the Pittsburgh Summit, September 24–25, 2009, available at
https://www.treasury.gov/resource-center/international/g7-g20/Documents/pittsburgh_sum
mit_leaders_statement_250909.pdf. 

3 Id. 

[The prepared statement of Mr. Merkel follows:]

PREPARED STATEMENT OF STEPHEN M. MERKEL, J.D., EXECUTIVE VICE PRESIDENT, 
GENERAL COUNSEL AND SECRETARY, BGC PARTNERS, INC.; DIRECTOR, WHOLESALE 
MARKETS BROKERS’ ASSOCIATION, AMERICAS, NEW YORK, NY 

Introduction 
Chairman Scott, Ranking Member Scott, and Members of the Subcommittee, 

thank you for providing this opportunity to participate in today’s hearing. 
My name is Stephen Merkel. I am the Executive Vice President, General Counsel 

and Secretary of BGC Partners, Inc. (‘‘BGC Partners’’), a leading global inter-
mediary to the wholesale financial markets, specializing in the brokering of a broad 
range of financial products, including fixed income, interest rate derivative, foreign 
exchange, equity, equity derivative, credit derivative, listed futures, commodity, and 
structured product markets. BGC Partners was created in August 2004, when Can-
tor Fitzgerald separated its voice and electronic interdealer brokerage business from 
its dealer activities. 

I am testifying today in my capacity as a Director and former Chairman of the 
Wholesale Markets Brokers’ Association, Americas (the ‘‘WMBAA’’), which rep-
resents BGC Partners, GFI Group, Tradition, and Tullett Prebon.1 Each of the 
WMBAA member firms has registered a swap execution facility (‘‘SEF’’) with the 
Commodity Futures Trading Commission (‘‘CFTC’’). For each of the last 7 years, we 
have collectively hosted a 1 day conference in Washington or New York appro-
priately entitled ‘‘SEFCON’’ that explores the top issues facing our industry and 
over-the-counter (‘‘OTC’’) markets from both a domestic and global perspective. The 
WMBAA extends thanks to the Chairman and other Members of the Agriculture 
Committee who have attended and shared their thoughts at this marquee event. 

Thank you for inviting me to speak with you about the ongoing implementation 
of the September 2009 Pittsburgh G20 commitments to improve OTC derivatives 
markets.2 The WMBAA remains supportive of coordinated global efforts to promote 
trading on regulated venues, central counterparty clearing, and public reporting of 
standardized OTC derivative contracts in order to ‘‘improve transparency in the de-
rivatives markets, mitigate systemic risk, and protect against market abuse.’’ 3 

I welcome the chance to update you from the WMBAA’s perspective as it relates 
to implementation of trade execution regulations and the impact on global market 
conditions. 

In my written testimony, I will focus on the following points:
• First, the primary driver of the G20 commitments was to address systemic risk 

to our financial system. Trade execution in and of itself was not and has never 
been singled out as contributing to the financial crisis.

• Second, while not without challenges or material shifts in pre-existing market 
structure, markets are gradually adjusting to the new regulatory landscape and 
the new SEF trading environment. There remain significant efforts to ensure 
a globally coordinated approach is ultimately put in place. The CFTC should 
continue to review its rules, analyze their impact on market conditions, with 
quantifiable metrics, and adjust the regulations as appropriate.

• Third, important lessons should be learned from the prolonged clearinghouse 
mutual recognition negotiations so that trade execution venues do not have to 
endure the same experience. With liquidity provision services offered by SEFs 
in the United States (‘‘U.S.’’), multilateral trading facilities (‘‘MTFs’’), soon to be 
recognized organized trading facilities (‘‘OTFs’’) in Europe, introducing brokers, 
traditional broker-dealers, and others, global regulators should more carefully 
coordinate regulatory efforts so as to not fragment markets, reduce liquidity, 
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4 See ISDA SwapsInfo First Quarter 2016 Review, June 2016 (stating ‘‘[m]ore than half of av-
erage daily IRD trading activity was executed on a [SEF] during the first quarter: 52.6% by 
trade count and 56.0% by notional volume’’), available at http://www2.isda.org/attachment/
ODQxNg==/SwapsInfo%20First%20Quarter%202016%20Review%20.pdf. 

5 See id. 
6 See Letter from Timothy W. Cameron and Lindsey Weber Keljo, Asset Management Group, 

Securities Industry and Financial Markets Association to the CFTC, May 11, 2015, available 
at http://www.sifma.org/commentletters/2015/sifma-amg-submits-comments-to-the-cftc-in-re-
sponse-to-commissioner-giancarlo-s-white-paper-and-in-regards-to-the-sef-regulatory-framework/. 

and increase costs to users by rupturing the existing methods by which U.S. 
and non-U.S. swap dealers, international banks, global asset managers, and 
end-users access competitive, transparent OTC markets in the U.S. or in other 
jurisdictions. We have already witnessed liquidity move across borders. Global 
regulatory gaps have not only promoted bifurcation of trading patterns but can 
be exploited to the detriment of investors.

• Finally, while some key implementation issues remain with the CFTC’s SEF 
rules, and I will highlight several today, the WMBAA remains hopeful that 
many of these outstanding issues can be resolved by the regulatory agencies. 
I will explain how the CFTC interpreted clear Congressional intent to fashion 
a flexible swap trading regime into a prescriptive, artificially restrictive rule set 
and, to date, has not fully evaluated the impact of its rules on market quality. 
Although continued oversight and vigilance, such as this hearing, remain need-
ed on an ongoing basis, it is also our hope that that Congress will not have to 
be called upon to reiterate through new legislation its previously stated desire 
for a flexible, technology-neutral trade execution framework that encourages in-
novation and fosters liquidity formation. 

I. The Transition to OTC Trading on Regulated Platforms Is Proceeding, 
But Not Without Challenges 

While the CFTC’s SEF rules were implemented in 2013, the first ‘‘made available 
to trade’’ or ‘‘MAT’’ determination did not become effective until February 2014. 
That determination, which can only be initiated by a SEF petition, is the first step 
towards requiring that a certain swap be traded on a SEF. Currently, the manda-
tory trade execution requirement only applies to certain interest rate and credit de-
fault swaps. Accordingly, in those markets, we have seen increased market reliance 
on SEFs to facilitate trading in these products. 

Indeed, a recent International Swaps and Derivatives Association (‘‘ISDA’’) study 
found that more than 1⁄2 of average daily interest rate derivatives trading activity 
was executed on a SEF during the first quarter.4 For the credit default swap index 
market, SEF trading accounted for 78.8% of average daily trade counts and 78.1% 
of average daily notional volume.5 

These statistics, coupled with statements of support for regulated, transparent 
intermediation of OTC derivatives by the buy-side institutions such as mutual 
funds, pension funds, insurance firms,6 and other market participants suggest a 
broad adjustment to rules implemented in support of the G20 mandate to promote 
regulated swap trade execution as a replacement for purely bilateral trade activity. 

However, while the ISDA research indicates that market participants have mi-
grated towards regulated intermediation in selected marketplaces, there are serious 
global market structure issues across the derivative markets generally that remain 
unresolved. 

In the U.S., for example, there are now 21-fully registered SEFs, one temporarily-
registered SEF, and two SEFs with applications still pending. This means, just in 
the U.S. alone, domestic market participants must choose among 24 different venues 
to access liquidity. For each SEF, market participants have to review and compare 
individual rule books, analyze different cost structures, and complete the legal and 
technical components of onboarding before executing the first trade. 

While the ISDA statistics and large number of recently-registered SEFs may sug-
gest a smooth transition to the SEF regime, I will share with the Subcommittee 
some of the troublesome compliance and interpretative issues related to swap trad-
ing that still remain. Some of these issues will likely be dealt with through CFTC 
staff interpretation of existing regulations and others will require changes to the 
rules. Regardless, the complexities of connecting market participants—with varying 
technological sophistication and available resources—with SEFs, clearinghouses, 
credit hubs, swap data repositories, and other critical market infrastructure, require 
agreement among these entities about how to best comply with the ruleset adopted 
by the CFTC, as well as those forthcoming rules from the Securities and Exchange 
Commission (‘‘SEC’’) for security-based swaps and corresponding regulation in Eu-
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7 See ISDA Research Note: Cross-Border Fragmentation of Global Interest Rate Derivatives: 
Second Half 2015 Update, May 2016, available at http://www2.isda.org/attachment/
ODM4NQ==/Fragmentation%20FINAL1.pdf. 

8 Id. 
9 Id. 
10 Benos, Evangelos, Richard Payne and Michalis Vasios, Bank of England Staff Working 

Paper No. 580, Centralized trading, transparency and interest rate swap market liquidity: evi-
dence from the implementation of the Dodd-Frank Act, available at http://
www.bankofengland.co.uk/research/Documents/workingpapers/2016/swp580.pdf, page 2.

11 Id. 
12 See Testimony of Terrance A. Duffy before the House Committee on Agriculture Sub-

committee on Commodity Exchanges, Energy, and Credit, Hearing on CFTC Reauthorization, 
March 25, 2015, available at http://agriculture.house.gov/uploadedfiles/duffy_testimony.pdf; see 
also Testimony of Chairman Timothy G. Massad before the U.S. House Committee on Agri-
culture, February 10, 2016, available at http://agriculture.house.gov/uploadedfiles/
massad_testimony.pdf. 

rope and Asia. With more clarity from regulators and consensus among market par-
ticipants, the smoother the ongoing transition to the new rules will be. 

II. The Global Swap Trading Landscape Requires Global Coordination; Any 
Other Approach Will Harm Financial Markets 

A. SEF Rules Have Fragmented Global Market Liquidity 
As intermediaries of financial products and operators of regulated exchange 

venues around the world, WMBAA members have observed firsthand the pro-
nounced fragmentation caused by the CFTC’s SEF rules. Anecdotally, we have seen 
market participants refrain from transacting with counterparties in certain jurisdic-
tions to avoid the CFTC’s regulatory burdens. 

For example, rather than submit to U.S. regulation, a wide spectrum of non-U.S. 
entities either withdrew from U.S. trading venues or refused to trade with U.S. per-
son counterparties to reduce activity that would be attributed towards the ‘‘swap 
dealer’’ or ‘‘major swap participant’’ thresholds which carry significant and costly ob-
ligations. As a result, liquidity has been formed by jurisdiction. Trading has become 
more regionalized with, for example, Euro and British Pound interest rate swaps 
traded almost exclusively among non-U.S. counterparties and away from SEFs, 
while U.S. Dollar interest rate swaps are now almost exclusively traded in the U.S.7 

Last month, ISDA also published its ‘‘Second Half 2015 Update’’ analyzing the 
cross-border fragmentation of global interest rate derivatives. ISDA concludes that 
‘‘[t]he fracturing of the global interest rate swaps market that emerged in the after-
math of U.S. [SEF] rules coming into force in October 2013 shows no signs of revers-
ing’’ and that ‘‘some liquidity pools continue to be split on U.S. and non-U.S. lines.’’ 8 
Specifically, ISDA found that ‘‘91.2% of cleared euro interest rate swap (‘IRS’) activ-
ity in the European interdealer market was transacted between European 
counterparties in December 2015,’’ compared with 70.7% just before the CFTC’s SEF 
rules went into effect in September 2013.9 

Other analysis of market data reaches the same conclusion. For instance, a recent 
Bank of England staff working paper found that:

the introduction of the SEF trading mandate reduced the proportion of trad-
ing taking place between U.S. and non-U.S. persons, particularly for EUR de-
nominated swaps. This suggests that some non-U.S. persons became less willing 
to trade with U.S. persons as this would require them to trade on a SEF. Thus, 
an effect of the new regulation was increased geographical fragmentation of the 
global swap market.10 

The Bank of England staff did not just identify fragmented markets. The paper 
also concludes that SEF trading brings benefits to investors. Namely, ‘‘as a result 
of SEF trading, activity increases and liquidity improves across the swap market, 
with the improvement being largest for [U.S. Dollar] mandated contracts which are 
most affected by the mandate. The associated reduction in execution costs is eco-
nomically significant.’’ 11 
B. Policymakers Must Improve the Mutual Recognition Process 

While the CFTC SEF registration process may be complete (with the SEC’s cor-
responding security-based SEF regime still outstanding), the impeding MiFID II 
January 2018 target compliance date makes it vital that any trade execution regu-
latory gaps among the principal jurisdictions be resolved in the coming months. 

This Subcommittee and my fellow witnesses are all familiar with the issue of 
clearinghouse equivalence, having explored the topic in many prior hearings.12 We 
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13 The United States Commodity Futures Trading Commission and the European Commission: 
Common approach for transatlantic CCPs, February 10, 2016, available at http://www.cftc.gov/
idc/groups/public/@newsroom/documents/speechandtestimony/eu_cftcstatement.pdf. 

14 See Six Month Progress Report on CFTC Swaps Trading Rules: Incomplete Action and Frag-
mented Markets, August 4, 2015, available at http://www.cftc.gov/PressRoom/
SpeechesTestimony/giancarlostatement080415. 

15 CFTC No-Action Letter No. 14–46, April 9, 2014, available at http://www.cftc.gov/ucm/
groups/public/@lrlettergeneral/documents/letter/14-46.pdf. 

16 Public Law 111–203, 124 Stat. 1376 (2010). 

were pleased to see the announcement of a common approach for central clearing 
counterparties in February 2016.13 However, as CFTC Commissioner J. Christopher 
Giancarlo has noted, the equivalence debate for U.S.-registered SEFs/security-based 
SEFs versus MTFs, OTFs, and other versions of registered trading venues outside 
the U.S. could lead to another ‘‘equivalency standoff.’’ 14 

Furthermore, the CFTC’s past efforts to provide a ‘‘qualified’’ MTF regime for exe-
cution platforms operating within the EU where U.S. person entities would be al-
lowed to execute off-SEF 15 failed because, among other reasons, the proposed terms 
allowed the CFTC to unilaterally remove the relief at any time. The proposal also 
did not attract participants because, under the terms of the relief, an MTF would 
be required to comply with the CFTC’s SEF regime not just for trades involving U.S. 
counterparties or U.S.-regulated products, but even for trades executed between Eu-
ropean counterparties on a European-regulated product through a European trading 
venue. That expansive overreach went too far for already-regulated market partici-
pants to agree to a second layer of regulatory burdens. 

Therefore, while multiple EU-based execution venues, including all WMBAA 
member firms, were prepared to meet the necessary qualifications for both the 
CFTC and the UK’s Financial Conduct Authority, this proposal did not result in any 
European intermediaries agreeing to submit it and its participants to comprehen-
sive CFTC oversight. The global derivative markets can ill afford a repeat of this 
scenario in the equivalence negotiations leading up to MiFID II implementation, es-
pecially because the European regulatory regime does not offer the flexibility of no-
action relief and, therefore, an avoidable polarization of liquidity pools may become 
permanent if an agreement is not reached prior to January 2018. We urge the Sub-
committee to prioritize execution equivalence as the primary tool to counter the in-
creasingly well-entrenched trend for liquidity to be split along regional lines. 

As we have seen, the paralyzing impact this delay in coordination and overall un-
certainty can bring to clearinghouses with the accompanying segregation of trading, 
the same (if not worse) could happen if the current opportunity to shape execution 
equivalence between the U.S. and the EU is squandered. Of course, the costs will 
be borne by liquidity providers, asset managers, and end-users who rely on inter-
mediaries to provide this vital function, as they will receive fragmented, less com-
petitive bids and offers due to barriers erected by uncoordinated cross-border rules. 
All of these artificial blockages to natural liquidity formation result in higher costs 
to investors who are meant to be the ultimate beneficiary of the reforms instituted 
by the Dodd-Frank Wall Street Reform and Consumer Protection Act (‘‘Dodd-Frank 
Act’’).16 

Subsequent to the G20 summit in Pittsburgh and well before the adoption of the 
Dodd-Frank Act, WMBAA members and other trading firms were preparing for 
what would ultimately result in the current SEF regime. There has been nearly a 
decade of time, energy, and resources devoted to post-financial crisis regulatory re-
form that has been replicated in other G20 jurisdictions. These parallel work 
streams should have resulted in a comprehensive, consistent, and coordinated global 
oversight framework that promotes market liquidity and function while meeting 
public policy objectives. 

Yet, to date, that has not occurred. Some global financial services companies have 
created and registered separate entities in various jurisdictions purely to avoid 
being subject to SEF terms and conditions. Some intermediaries have submitted 
their European platforms for U.S. oversight in a splintered fashion. And, most re-
cently, the CFTC received an application for a jointly-registered SEF and MTF. 
While market participants remain tentative and unsure as to how the G20 global 
trade execution implementation permutations will play out, this also suggests un-
certainty among the trading venues themselves. 
III. Examples of Necessary Regulatory Improvements to the CFTC SEF Re-

gime 
The WMBAA has long publicly supported a flexible, principles-based approach to 

the implementation of the Dodd-Frank Act trade execution framework. In that light, 
we continue to harbor reservations about some of the technical points related to the 
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17 Statement of Chairman Timothy Massad before the CFTC’s Market Risk Advisory Com-
mittee, April 26, 2016, available at http://www.cftc.gov/PressRoom/SpeechesTestimony/
massadstatement042616. 

18 Remarks of Chairman Timothy Massad before the ISDA 30th Annual General Meeting, 
April 23, 2015, available at http://www.cftc.gov/PressRoom/SpeechesTestimony/opamassad-17. 

19 See CEA § 1a(50) (‘‘a trading system or platform in which multiple participants have the 
ability to execute or trade swaps by accepting bids and offers made by multiple participants in 
the facility or system, through any means of interstate commerce, including any trading facility, 
that—(A) facilitates the execution of swaps between persons; and (B) is not a designated con-
tract market.’’). 

20 The traditional RFQ trading protocol, where a single market participant solicits a bid or 
offer from at least three other market participants, seems to fall short of the ‘‘multiple to mul-
tiple’’ component of the SEF definition. 

CFTC’s interpretation of certain provisions of the Dodd-Frank Act and the staff’s 
reading of the implementing regulations in terms of satisfactory policies and proce-
dures. Furthermore, while other global regulatory bodies and industry associations, 
like the Bank of England and ISDA, have engaged in an empirically-based evalua-
tion of the swap trading rules on market conditions, the CFTC has not yet published 
any data-driven analysis of their own rules. We strongly believe that should be com-
pleted, published for market feedback, and result in appropriate changes to the 
rules. 

As I said at the outset, we remain hopeful that many of these can be resolved 
at the agency level. But we very much appreciate this Subcommittee’s interest in 
these very important issues and its continued oversight of the CFTC’s work. 

The current mix of statute, rules, no-action letters, staff guidance, and interpre-
tive statements does not provide sufficiently predictable regulatory certainty for 
SEFs to plan, invest, and grow domestically or to be able to incorporate SEF activity 
within global operations. As long-standing businesses placed under a novel regu-
latory scheme, it is vital to know objectively not just the practical implications of 
rules but how they may be interpreted on a permanent basis similar to rules adopt-
ed under the Administrative Procedure Act. Staff or Division letters and guidance 
are informative, but can be revoked or amended at any time without any due proc-
ess protections. The Subcommittee should remain aware of the Commission’s reli-
ance on these measures and protect against their overuse. 

Chairman Massad has said, even recently, that the CFTC has ‘‘fine-tuned’’ some 
of its rules through no-action letter relief and will ‘‘consider a codification of those 
adjustments, and potentially other changes to enhance SEF trading and participa-
tion.’’ 17 The WMBAA welcomes this approach as an initial step as the formalization 
in rule text provides additional reliability. However, the WMBAA also believes that 
more substantive, comprehensive changes are likely necessary on a wider range of 
issues than simply codifying a few existing no-action letters. We agree with Chair-
man Massad that the CFTC should work to create ‘‘the foundation for the market 
to thrive’’ and ‘‘permit innovation, freedom and competition.’’ 18 

To assist the Commission in its review of changes to enhance SEF trading and 
participation, in March of this year, the WMBAA submitted a comprehensive list 
of issues to Chairman Massad. That letter is attached to my testimony today. We 
look forward to participating in a productive dialogue with Chairman Massad, his 
fellow Commissioners, and the hard-working CFTC staff. 

Briefly, I would like to highlight a few issues set forth in the WMBAA’s March 
2016 letter. 

Explicit regulatory certainty with respect to flexible modes of execution. The SEF 
definition, as set forth in the Dodd-Frank Act,19 is intentionally broad, flexible, and 
contemplates a wide array of execution methods. The implementing CFTC regula-
tion artificially restricts permitted methods of liquidity formation and execution to 
an order book or request for quote (‘‘RFQ’’).20 First, this is problematic because it 
is inconsistent with the clear language of the statute. Second, this approach may 
prevent or discourage certain technologies from facilitating trading through a reg-
istered SEF. Finally, and importantly given the ongoing work to achieve global har-
monization, the restriction on execution methods is narrower than those clearly per-
mitted under MiFID II, which may ultimately drive derivatives trading away from 
the U.S. 

The WMBAA urges the CFTC to make clear that SEFs may operate other proto-
cols besides order books or RFQs, including Trading Facilities, under the Com-
modity Exchange Act (‘‘CEA’’). For example, auction-type systems such as BGC 
Partners’ VolumeMatch meet the CEA definition of trading facility and, therefore, 
should be explicitly permitted as an acceptable execution method for Required 
Transactions. It has been our experience that these new trading protocols continue 
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21 CEA § 5h(f)(6). 

to gain favor in the marketplace as an alternative to order book and RFQ trading 
and more effectively promote competitive price discovery for interested parties. 

Made Available to Trade. The WMBAA believes the MAT process should be 
amended. While SEFs should commence the review through the filing of the peti-
tion, the petition’s approval should not be a ‘‘negative consent’’ process. The CFTC’s 
Part 40 rules’ 10 day negative consent process starts with a presumption of approval 
and removes any real discretion or judgment from the CFTC’s hands. The MAT de-
terminations are important and should benefit from more careful analysis of a wider 
set of information rather than being subject to the single submission of an indi-
vidual SEF. 

Rather, the CFTC should have the responsibility of making the determination 
based on objective criteria and subject to public notice and comment on the petition. 
The factors that the CFTC considers in deciding whether to impose a SEF trading 
mandate should be consistent with the process and analysis followed by other global 
financial market regulators in order to prevent any bifurcation of the swap markets 
and regulatory arbitrage. 

SEF Position Limit or Position Accountability Regimes. The Dodd-Frank Act re-
quires SEFs to ‘‘adopt for each of the contracts of the facility, as is necessary and 
appropriate, position limitations or position accountability for speculators’’ and then 
to ‘‘[m]onitor positions established on or through the [SEF] for compliance with the 
limit set by the Commission and the limit, if any, set by the [SEF].’’ 21 The WMBAA 
and the broader SEF community, including a SEF chief compliance officer working 
group, have engaged with the CFTC on this issue. Both the National Futures Asso-
ciation and the WMBAA have authored white papers on the topic. 

Simply put, SEFs, as competitive trading platforms, do not possess information 
about a trader’s overall position in any given swap or its underlying instrument or 
commodity because of the inherently competitive nature of swap trading. A SEF is 
not a centralized exchange; each SEF is one of multiple competitive platforms facili-
tating trading activity in fungible financial products that can and does move easily 
from one venue to another. Unlike listed futures and options where trading and 
clearing is vertically integrated and each centralized exchange has information 
about positions in the marketplace for any specific contract, each SEF only has in-
formation about swap transactions that take place on its individual facility and has 
no access to information as to whether a particular trade on the facility adds to an 
existing market-wide position or whether it offsets all or part of an existing position 
in that swap. 

The CFTC should specify that SEFs are not obligated to impose position limits 
or accountability until such time as the CFTC determines that such measures are 
‘‘necessary and appropriate,’’ especially because unified position information is avail-
able at the swap data repository level where all SEF trade data is maintained. Fur-
ther, implementing position limitations or position accountability is not necessary 
and appropriate at this time because, it has not been proven that such limits are 
an effective tool for detecting and preventing manipulation and other abuses for 
swaps. 

SEFs accept and take seriously their obligation as market operators to ensure 
they provide reliable, resilient venues to access competitive pricing. This includes 
monitoring for manipulation and other abusive trading activity that takes place on 
each individual facility which will continue in earnest as part of our responsibility 
to meet existing SEF core principles. 

SEF Financial Resource Requirements. The CEA requires all SEFs to have ‘‘ade-
quate financial, operational, and managerial resources.’’ During the SEF registra-
tion review process, we learned that CFTC staff believe that all SEF employees are 
considered part of the SEF’s financial obligation, regardless of the employment ar-
rangement (e.g., at-will, contractual, or guaranteed salary). As a result, SEFs with 
voice-based systems face significantly higher financial resources commitments than 
those facilities that only provide electronic trading access. The Dodd-Frank Act does 
not dictate this outcome. From a public policy standpoint, it prevents investment 
and growth if a SEF must freeze capital to help pay at-will or contracted staff for 
a full year when, in reality, the SEF does not have that liability to simply ‘‘dis-
charge each responsibility of the [SEF].’’

We continue to discuss with the CFTC and staff a more realistic, flexible interpre-
tation that promotes all types of swap trading and only attributes the financial re-
source requirement to cover the fixed costs associated with compliant SEF operation 
and solely those required to ensure compliant operations. We think that is a more 
appropriate approach than factoring in variable costs and costs related to staff that 
are not core to a compliant operating structure and who would not be associated 
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1 See Keynote Remarks before the Institute of International Bankers Annual Washington Con-
ference (Mar. 7, 2016). 

2 See Statement of Commissioner Bowen, Dec. 1, 2014 (stating that ‘‘the best way of viewing 
changes to [the CFTC’s Dodd-Frank Act rulemakings] is not that [the CFTC is] tweaking them, 
but rather that [the CFTC is] enhancing them. Sometimes that may mean making the rules 
more cost-effective and leaner, but at other times that will mean making them stronger than 
before. Enhancing a rule can mean reducing burdens to business while strengthening protec-
tions for the public’’), available at http://www.cftc.gov/PressRoom/SpeechesTestimony/
bowenstatement120114. 

3 See Commissioner Giancarlo White Paper, ‘‘Pro-Reform Reconsideration of the CFTC Swaps 
Trading Rules: Return to Dodd-Frank’’ (Jan. 29, 2015), available at http://www.cftc.gov/ucm/
groups/public/@newsroom/documents/file/sefwhitepaper012915.pdf; see also Statement of Com-
missioner Giancarlo, Six Month Progress Report on CFTC Swaps Trading Rules: Incomplete Ac-
tion and Fragmented Markets (Aug. 4, 2015), available at http://www.cftc.gov/PressRoom/
SpeechesTestimony/giancarlostatement080415. 

4 The WMBAA is an independent industry body representing the largest inter-dealer brokers. 
The founding members of the group—BGC Partners, GFI Group, Tradition, and Tullett 
Prebon—operate globally, including in the North American wholesale markets, in a broad range 
of financial products, and have received temporary registration as swap execution facilities. The 
WMBAA membership collectively employs approximately 4,000 people in the United States; not 
only in New York City, but in Stamford and Norwalk, Connecticut; Chicago, Illinois; Jersey City 
and Piscataway, New Jersey; Raleigh, North Carolina; Juno Beach, Florida; Burlington, Massa-
chusetts; and Dallas, Houston, and Sugar Land, Texas. For more information, please see 
www.wmbaa.com. 

with the SEF for the currently-required 12 month timeframe in the event of a 
change to the business. One possible solution involves relying on a rule provision 
that delegates the CFTC’s authority on this issue to the Director of the Division of 
Market Oversight. We look forward to continued engagement with the CFTC on this 
issue. 
IV. Conclusion 

Mr. Chairman, the WMBAA appreciates the opportunity to appear today and dis-
cuss the ongoing work to implement the G20 mandates. We look forward to contin-
ued work on these developments with Congress, the CFTC, the SEC, and regulatory 
bodies around the world. 

I would be pleased to answer any questions you may have. 

APPENDIX 

March 11, 2016
Hon. TIMOTHY MASSAD, 
Chairman, 
Commodity Futures Trading Commission, 
Washington, D.C.

Re: Swap Execution Facility Regulations, Made Available to Trade Deter-
minations, and Swap Trading Requirements

Dear Chairman Massad:
Since the promulgation of the regulations governing swap execution facilities 

(‘‘SEFs’’) pursuant to the Dodd-Frank Wall Street Reform and Consumer Protection 
Act (the ‘‘Dodd-Frank Act’’), Commissioners of the Commodity Futures Trading 
Commission (‘‘CFTC’’ or ‘‘Commission’’) have discussed the Commission’s consider-
ation of potential revisions to various aspects of its swap regulations, including 
those reforms related to SEFs and trade execution. For example, you have stated 
that the Commission is ‘‘focused on issues concerning trading on [SEFs],’’ and that 
you ‘‘will ask the Commission to consider a number of rule changes to enhance SEF 
trading and participation.’’ 1 Calls for the Commission to consider potential revisions 
to its Dodd-Frank Act regulations have also been raised by Commissioner Bowen 2 
and Commissioner Giancarlo.3 In addition, Commission staff has indicated that they 
are considering potential no-action relief or guidance with respect to issues that 
market participants have identified as problematic. 

The Wholesale Markets Brokers’ Association, Americas (‘‘WMBAA’’) 4 appreciates 
the Commission’s careful and deliberative approach to the regulation of SEFs and 
extends its appreciation to the Commission for granting permanent registration to 
each of the member firms’ SEFs earlier this year. This milestone represents a sig-
nificant step toward firmly establishing the regulatory regime for mandatory trade 
execution as envisioned by the Dodd-Frank Act and providing market participants 
with further much-needed regulatory certainty. Against the backdrop of permanent 
SEF registration, the WMBAA looks forward to continuing to work with the Com-
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5 See Keynote Remarks of Chairman Massad before the Institute of International Bankers An-
nual Washington Conference (Mar. 7, 2016). 

6 Revised regulations should permit SEFs to correct clerical or operational errors on swaps re-
jected for clearing. In addition, if a swap has been accepted by a DCO for clearing, and a clerical 
or operational error is subsequently identified, the regulations should permit a SEF to correct 
the error in the trade without initiating a ‘‘new trades, old terms’’ offset and resubmission, pro-
vided that the DCO has the operational capability to permit such a correction. 

7 A WMBAA white paper on position limits, which was submitted to the Division of Market 
Oversight staff, is attached hereto as Appendix B.

mission and its staff on all matters pertaining to SEFs, including on any future 
CFTC rulemakings, amendments, guidance, or interpretations related to trade exe-
cution and SEFs, to ensure that the regulations are implemented in accordance with 
the underlying statutory intent and accomplish the Dodd-Frank Act’s goal of 
‘‘promot[ing] the trading of swaps on swap execution facilities.’’

The WMBAA supports the Commissioners’ recognition that the regulations should 
be assessed and reconsidered on an ongoing basis. In particular, the WMBAA sup-
ports Commission efforts to ‘‘formalize through notice-and-comment rulemaking a 
number of the ‘no-action’ positions the staff has taken, such as simplifying the con-
firmation process, streamlining the process for correcting error trades, and others.’’ 5 
We support the regulatory certainty that formal rule changes would provide to 
issues related to SEF confirmation and reporting, trades deemed void ab initio,6 and 
trading of block trades ‘‘on facility.’’ The WMBAA also recognizes that certain re-
porting requirements may merit reconsideration, including the ‘‘embargo rule,’’ and 
would welcome the opportunity to discuss such issues further with the Commission. 

Further, to assist the Commission and its staff in its assessment of the SEF regu-
lations, the WMBAA respectfully offers the attached matrix in Appendix A, which 
we have prepared based on our expertise as over-the-counter market operators for 
over 25 years and a combined tenure in the industry of over 100 years, and our ex-
perience to date with the implementation of the SEF related rules. For each of the 
following topics, the matrix notes the relevant statutory provision, describes the im-
plementation issue experienced by market participants, references the relevant 
CFTC rule or staff advisory, and suggests a potential recommendation to address 
the issue. The topics are not presented in order of importance, but rather represent 
the regulatory implementation issues that the WMBAA members are addressing:

• Methods of execution;
• Made available to trade process;
• Audit trail requirements for voice-based executions;
• Position limits; 7 
• Financial resource requirements;
• Cross-border issues;
• Margin requirements;
• Embargo rule; and
• SEF record-keeping requirement.

In addition to the specific issues addressed in the matrix, the WMBAA rec-
ommends that the Commission examine the commercial impact of its SEF regula-
tions and other rules on the swap market. Specifically, wherever possible, the Com-
mission should seek to ensure a level playing field between the futures and swap 
markets for commercially-equivalent risk management contracts by not permitting 
any unfair regulatory advantage to either market. The WMBAA believes that such 
regulatory instances, in which a swap market requirement that results in additional 
costs or creates disincentives for trading swaps relative to the futures market equiv-
alent, should be reconsidered by the Commission. 

Last, to the extent that Commission action to modify certain swap-related regula-
tions are constrained by statutory language under the Dodd-Frank Act, the WMBAA 
would welcome the opportunity to work with the Commission to advocate for appro-
priate legislative changes before Congress. However, the attached list includes solely 
those issues which the WMBAA believes can be addressed through regulatory ac-
tion. 

* * * * *
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We welcome the opportunity to discuss these comments with you at your conven-
ience. Please feel free to contact the undersigned with any questions you may have 
on our comments. 

Sincerely,

WILLIAM SHIELDS, 
Chairman, WMBAA.
cc:
The Honorable SHARON BOWEN, Commissioner; 
Mr. VINCE MCGONAGLE, Director, Division of Market Oversight.

VerDate 0ct 09 2002 09:03 Sep 20, 2016 Jkt 041481 PO 00000 Frm 00039 Fmt 6633 Sfmt 6621 P:\DOCS\114-53\20492.TXT BRIAN 11
45

30
02

.e
ps



36

A
P

P
E

N
D

IX
A

: 
C

F
T

C
P

A
R

T
37

S
E

F
R

E
G

U
L

A
T

IO
N

S
: 

R
E

C
O

M
M

E
N

D
E

D
R

E
V

IS
IO

N
S
 

R
el

ev
an

t 
S

ta
tu

to
ry

 P
ro

vi
si

on
 

Is
su

e 
C

F
T

C
 R

eg
u

la
ti

on
 P

ro
po

se
d 

S
ol

u
ti

on
/R

ev
is

io
n

 

C
E

A
 §

1(
a)

(5
0)

 

‘‘T
h

e 
te

rm
 ‘s

w
ap

 e
xe

cu
ti

on
 f

ac
il

it
y’

 m
ea

n
s 

a 
tr

ad
in

g 
sy

st
em

 o
r 

pl
at

-
fo

rm
 i

n
 w

h
ic

h
 m

u
lt

ip
le

 p
ar

ti
ci

pa
n

ts
 h

av
e 

th
e 

ab
il

it
y 

to
 e

xe
cu

te
 o

r 
tr

ad
e 

sw
ap

s 
by

 a
cc

ep
ti

n
g 

bi
ds

 a
n

d 
of

fe
rs

 m
ad

e 
by

 m
u

lt
ip

le
 p

ar
ti

ci
-

pa
n

ts
 i

n
 t

h
e 

fa
ci

li
ty

 o
r 

sy
st

em
, 

th
ro

u
gh

 a
n

y 
m

ea
n

s 
of

 i
n

te
rs

ta
te

 c
om

-
m

er
ce

, 
in

cl
u

di
n

g 
an

y 
tr

ad
in

g 
fa

ci
li

ty
, 

th
at

—

‘‘(
A

) 
fa

ci
li

ta
te

s 
th

e 
ex

ec
u

ti
on

 o
f 

sw
ap

s 
be

tw
ee

n
 p

er
so

n
s;

 a
n

d 
‘‘(

B
) 

is
 n

ot
 a

 d
es

ig
n

at
ed

 c
on

tr
ac

t 
m

ar
ke

t.
’’

M
et

h
od

s 
of

 E
xe

cu
ti

on

T
h

e 
S

E
F

 d
ef

in
it

io
n

 i
s 

br
oa

d,
 f

le
xi

bl
e,

 a
n

d 
co

n
te

m
pl

at
es

 e
xe

cu
ti

on
 

m
et

h
od

s 
be

yo
n

d 
an

 o
rd

er
 b

oo
k 

or
 R

F
Q

 s
ys

te
m

. 
T

h
e 

C
F

T
C

 r
eg

u
la

-
ti

on
 a

rt
if

ic
ia

ll
y 

re
st

ri
ct

s 
th

e 
pe

rm
it

te
d 

m
et

h
od

s 
of

 l
iq

u
id

it
y 

fo
rm

a-
ti

on
 a

n
d 

ex
ec

u
ti

on
, 

w
h

ic
h

 m
ay

 p
re

ve
n

t 
ce

rt
ai

n
 t

ec
h

n
ol

og
ie

s 
fr

om
 

qu
al

if
yi

n
g 

as
 a

 r
eg

is
te

re
d 

S
E

F
, 

in
 c

on
tr

av
en

ti
on

 t
o 

D
od

d-
F

ra
n

k’
s 

go
al

 o
f 

pr
om

ot
in

g 
th

e 
ex

ec
u

ti
on

 o
f 

sw
ap

s 
on

 S
E

F
. 

It
 a

ls
o 

do
es

 n
ot

 
co

n
ta

in
 a

n
 a

ll
-t

o-
al

l 
re

qu
ir

em
en

t.
 

R
u

le
 3

7.
9(

a)
(2

)

‘‘E
xe

cu
ti

on
 m

et
h

od
s.

 (
i)

 E
ac

h
 R

eq
u

ir
ed

 T
ra

n
sa

ct
io

n
 t

h
at

 i
s 

n
ot

 a
 

bl
oc

k 
tr

ad
e 

.
.

. 
sh

al
l 

be
 e

xe
cu

te
d 

on
 a

 [
S

E
F

] 
in

 a
cc

or
da

n
ce

 w
it

h
 

on
e 

of
 t

h
e 

fo
ll

ow
in

g 
m

et
h

od
s 

of
 e

xe
cu

ti
on

:

(A
) 

A
n

 O
rd

er
 B

oo
k 

.
.

. 
; 

or
 

(B
) 

A
 R

eq
u

es
t 

fo
r 

Q
u

ot
e 

S
ys

te
m

 .
.

. 
th

at
 o

pe
ra

te
s 

in
 c

on
ju

n
c-

ti
on

 w
it

h
 a

n
 O

rd
er

 B
oo

k 
.

.
. 

.’’

A
dd

 a
 n

ew
 c

la
u

se
 ‘

‘(C
)’’

 t
o 

th
e 

ex
ec

u
ti

on
 m

et
h

od
s 

in
 r

u
le

 3
7.

9(
a)

(2
) 

th
at

 e
xp

an
ds

 t
h

e 
pe

rm
is

si
bl

e 
m

et
h

od
s 

of
 e

xe
cu

ti
on

 f
or

 R
eq

u
ir

ed
 

T
ra

n
sa

ct
io

n
s 

to
 i

n
cl

u
de

 ‘
‘o

r 
an

y 
su

ch
 o

th
er

 s
ys

te
m

 f
or

 t
ra

di
n

g 
as

 
m

ay
 b

e 
pe

rm
it

te
d 

by
 t

h
e 

C
om

m
is

si
on

.’’
C

od
if

y 
ex

is
ti

n
g 

po
li

cy
 t

h
at

 c
er

ta
in

 s
ys

te
m

s,
 i

n
cl

u
di

n
g 

T
ra

di
n

g 
F

ac
il

i-
ti

es
, 

fa
ll

 w
it

h
in

 t
h

e 
S

E
F

 d
ef

in
it

io
n

 a
n

d 
qu

al
if

y 
as

 a
 p

er
m

is
si

bl
e 

m
et

h
od

 o
f 

ex
ec

u
ti

on
 f

or
 R

eq
u

ir
ed

 T
ra

n
sa

ct
io

n
s.

 A
dd

it
io

n
al

 m
et

h
od

s 
of

 e
xe

cu
ti

on
 f

or
 R

eq
u

ir
ed

 T
ra

n
sa

ct
io

n
s 

sh
ou

ld
 i

n
cl

u
de

 r
is

k-
m

it
ig

a-
ti

on
. 

T
h

e 
W

M
B

A
A

 n
ot

es
 t

h
at

 a
u

ct
io

n
-t

yp
e 

sy
st

em
s 

m
ee

t 
th

e 
C

E
A

 d
ef

in
i-

ti
on

 o
f 

tr
ad

in
g 

fa
ci

li
ty

 a
n

d,
 t

h
er

ef
or

e,
 s

h
ou

ld
 b

e 
pe

rm
it

te
d 

as
 a

n
 a

c-
ce

pt
ab

le
 e

xe
cu

ti
on

 m
et

h
od

 f
or

 R
eq

u
ir

ed
 T

ra
n

sa
ct

io
n

s 
in

 t
h

ei
r 

ow
n

 
ri

gh
t 

an
d 

n
ot

 b
e 

su
bj

ec
t 

to
 t

h
e 

de
fi

n
it

io
n

s 
of

 O
rd

er
 B

oo
k 

or
 R

F
Q

.

C
E

A
 §

2(
h

)(
8)

 

‘‘(
A

) 
IN

G
E

N
E

R
A

L
.—

W
it

h
 r

es
pe

ct
 t

o 
tr

an
sa

ct
io

n
s 

in
vo

lv
in

g 
sw

ap
s 

su
bj

ec
t 

to
 t

h
e 

cl
ea

ri
n

g 
re

qu
ir

em
en

t 
of

 p
ar

ag
ra

ph
 (

1)
, 

co
u

n
te

rp
ar

ti
es

 
sh

al
l— (i

) 
ex

ec
u

te
 t

h
e 

tr
an

sa
ct

io
n

 o
n

 a
 b

oa
rd

 o
f 

tr
ad

e 
de

si
gn

at
ed

 a
s 

a 
co

n
tr

ac
t 

m
ar

-
ke

t 
.

.
.; 

or
 

(i
i)

 e
xe

cu
te

 t
h

e 
tr

an
sa

ct
io

n
 o

n
 a

 [
re

gi
st

er
ed

 S
E

F
] 

or
 a

 s
w

ap
 e

xe
-

cu
ti

on
 f

ac
il

it
y 

th
at

 i
s 

ex
em

pt
 f

ro
m

 r
eg

is
tr

at
io

n
 .

.
.

M
ad

e 
A

va
il

ab
le

 t
o 

T
ra

d
e 

P
ro

ce
ss

 

T
h

e 
C

E
A

 d
oe

s 
n

ot
 d

et
ai

l 
a 

re
qu

ir
ed

 a
n

al
ys

is
, 

en
u

m
er

at
e 

cr
it

er
ia

 i
n

 
pe

rf
or

m
in

g 
a 

‘‘m
ad

e 
av

ai
la

bl
e 

to
 t

ra
de

’’ 
an

al
ys

is
, 

or
 e

st
ab

li
sh

 t
h

at
 

S
E

F
s 

or
 D

C
M

s 
h

av
e 

th
e 

bu
rd

en
 o

f 
pe

rs
u

ad
in

g 
th

e 
C

om
m

is
si

on
 

th
at

 a
 s

w
ap

 s
h

ou
ld

 b
e 

tr
ad

ed
 o

n
 a

 r
eg

is
te

re
d 

m
ar

ke
tp

la
ce

. 

R
u

le
 3

7.
10

(a
)(

1)
: 

‘‘R
eq

u
ir

ed
 s

u
bm

is
si

on
. 

A
 [

S
E

F
] 

th
at

 m
ak

es
 a

 s
w

ap
 

av
ai

la
bl

e 
to

 t
ra

de
 i

n
 a

cc
or

da
n

ce
 w

it
h

 p
ar

ag
ra

ph
 (

b)
 o

f 
th

is
 s

ec
ti

on
, 

sh
al

l 
su

bm
it

 t
o 

th
e 

C
om

m
is

si
on

 i
ts

 d
et

er
m

in
at

io
n

 w
it

h
 r

es
pe

ct
 t

o 
su

ch
 s

w
ap

 a
s 

a 
ru

le
 .

.
. 

.’’
 

R
u

le
 3

7.
10

(c
):

 ‘
‘A

pp
li

ca
bi

li
ty

. 
U

po
n

 a
 d

et
er

m
in

at
io

n
 t

h
at

 a
 s

w
ap

 i
s 

av
ai

la
bl

e 
to

 t
ra

de
 o

n
 a

n
y 

[S
E

F
] 

or
 d

es
ig

n
at

ed
 c

on
tr

ac
t 

m
ar

ke
t 

.
.

. 
al

l 
ot

h
er

 
[S

E
F

s]
 

an
d 

de
si

gn
at

ed
 

co
n

tr
ac

t 
m

ar
ke

ts
 

sh
al

l 
co

m
pl

y 
w

it
h

 t
h

e 
re

qu
ir

em
en

ts
 o

f 
se

ct
io

n
 2

(h
)(

8)
(A

) 
of

 t
h

e 
A

ct
 i

n
 l

is
ti

n
g 

or
 

of
fe

ri
n

g 
su

ch
 s

w
ap

 f
or

 t
ra

di
n

g.
’’

A
m

en
d 

th
e 

m
ad

e 
av

ai
la

bl
e 

to
 t

ra
de

 (
M

A
T

) 
pr

oc
es

s 
so

 t
h

at
 g

oi
n

g 
fo

r-
w

ar
d,

 S
E

F
s 

co
m

m
en

ce
 t

h
e 

M
A

T
 d

et
er

m
in

at
io

n
 p

ro
ce

ss
 b

y 
fi

li
n

g 
a 

pe
ti

ti
on

, 
bu

t 
th

e 
C

F
T

C
 h

as
 t

h
e 

re
sp

on
si

bi
li

ty
 o

f 
m

ak
in

g 
th

e 
de

te
r-

m
in

at
io

n
 b

as
ed

 o
n

 o
bj

ec
ti

ve
 c

ri
te

ri
a 

an
d 

su
bj

ec
t 

to
 p

u
bl

ic
 n

ot
ic

e 
an

d 
co

m
m

en
t 

on
 t

h
e 

pe
ti

ti
on

. 
In

 a
dd

it
io

n
, 

as
 t

h
e 

W
M

B
A

A
 d

is
cu

ss
ed

 a
t 

th
e 

re
ce

n
t 

D
M

O
 r

ou
n

dt
ab

le
, 

th
e 

C
om

m
is

si
on

 s
h

ou
ld

 h
ar

m
on

iz
e 

it
s 

M
A

T
 d

ec
is

io
n

s 
w

it
h

 t
h

os
e 

of
 

fo
re

ig
n

 r
eg

u
la

to
rs

, 
in

cl
u

di
n

g 
E

S
M

A
, 

in
 o

rd
er

 t
o 

pr
ev

en
t 

an
y 

bi
fu

r-
ca

ti
on

 o
f 

th
e 

sw
ap

 m
ar

ke
ts

 a
n

d 
re

gu
la

to
ry

 a
rb

it
ra

ge
. 

(B
) 

E
X

C
E

P
T

IO
N

.—
T

h
e 

re
qu

ir
em

en
ts

 [
ab

ov
e]

 s
h

al
l 

n
ot

 a
pp

ly
 i

f 
n

o 
bo

ar
d 

of
 t

ra
de

 o
r 

[S
E

F
] 

m
ak

es
 t

h
e 

sw
ap

 a
va

il
ab

le
 t

o 
tr

ad
e 

or
 f

or
 

sw
ap

 t
ra

n
sa

ct
io

n
s 

su
bj

ec
t 

to
 t

h
e 

cl
ea

ri
n

g 
ex

ce
pt

io
n

 .
.

. 
.’’

C
E

A
 §

5h
(f

)(
2)

(B
)(

ii
) 

(C
or

e 
P

ri
n

ci
pl

e 
2)

 

‘‘A
 [

S
E

F
] 

sh
al

l 
.

.
. 

es
ta

bl
is

h
 a

n
d 

en
fo

rc
e 

tr
ad

in
g,

 t
ra

de
 p

ro
ce

ss
in

g,
 

an
d 

pa
rt

ic
ip

at
io

n
 r

u
le

s 
th

at
 w

il
l 

de
te

r 
ab

u
se

s 
an

d 
h

av
e 

th
e 

ca
pa

ci
ty

 
to

 d
et

ec
t,

 i
n

ve
st

ig
at

e,
 a

n
d 

en
fo

rc
e 

th
os

e 
ru

le
s,

 i
n

cl
u

di
n

g 
m

ea
n

s 
.

.
. 

to
 c

ap
tu

re
 i

n
fo

rm
at

io
n

 t
h

at
 m

ay
 b

e 
u

se
d 

in
 e

st
ab

li
sh

in
g 

w
h

et
h

er
 r

u
le

 
vi

ol
at

io
n

s 
h

av
e 

oc
cu

rr
ed

.’’

V
oi

ce
 A

u
d

it
 T

ra
il

 
C

F
T

C
 s

ta
ff

 h
as

 e
xp

re
ss

ed
 a

 d
es

ir
e 

th
at

 S
E

F
s 

m
u

st
 b

e 
ab

le
 t

o 
st

or
e 

re
co

rd
in

gs
 o

f 
or

al
 c

om
m

u
n

ic
at

io
n

s 
in

 a
 d

ig
it

al
 d

at
ab

as
e 

an
d 

co
n

-
ve

rt
 s

u
ch

 r
ec

or
di

n
gs

 i
n

to
 s

ea
rc

h
ab

le
 t

ex
t.

 
In

 a
dd

it
io

n
, 

C
F

T
C

 s
ta

ff
 h

as
 e

xp
lo

re
d 

th
e 

co
n

ce
pt

 o
f 

re
qu

ir
in

g 
S

E
F

s 
to

 r
ec

or
d 

or
 a

cc
es

s 
n

ot
 o

n
ly

 t
h

e 
co

m
m

u
n

ic
at

io
n

s 
be

tw
ee

n
 t

h
e 

S
E

F
’s

 
em

pl
oy

ee
s 

an
d 

th
ei

r 
cu

st
om

er
s,

 a
n

d 
an

y 
co

m
m

u
n

ic
at

io
n

s 
be

tw
ee

n
 

em
pl

oy
ee

s,
 b

u
t 

al
so

 t
h

e 
co

m
m

u
n

ic
at

io
n

s 
of

 I
n

tr
od

u
ci

n
g 

B
ro

ke
rs

. 
In

tr
od

u
ci

n
g 

B
ro

ke
rs

 a
lr

ea
dy

 h
av

e 
th

e 
ob

li
ga

ti
on

 u
n

de
r 

N
F

A
 r

u
le

s 
to

 r
ec

or
d 

co
m

m
u

n
ic

at
io

n
s 

an
d 

S
E

F
s 

h
av

e 
ac

ce
ss

 t
o 

su
ch

 i
n

fo
rm

a-
ti

on
 p

u
rs

u
an

t 
to

 t
h

ei
r 

ru
le

bo
ok

s.
 

R
u

le
 3

7.
20

5
C

om
m

is
si

on
 r

u
le

 3
7.

20
5 

se
ts

 f
or

th
 t

h
e 

au
di

t 
tr

ai
l 

re
qu

ir
em

en
t 

fo
r 

S
E

F
s 

to
 ‘

‘c
ap

tu
re

 a
n

d 
re

ta
in

 a
ll

 a
u

di
t 

tr
ai

l 
da

ta
 n

ec
es

sa
ry

 t
o 

de
-

te
ct

, 
in

ve
st

ig
at

e,
 a

n
d 

pr
ev

en
t 

cu
st

om
er

 a
n

d 
m

ar
ke

t 
ab

u
se

s.
’’

T
h

e 
C

om
m

is
si

on
 r

eq
u

ir
es

 t
h

at
 s

u
ch

 d
at

a 
is

 ‘‘
su

ff
ic

ie
n

t 
to

 r
ec

on
st

ru
ct

 
al

l 
in

di
ca

ti
on

s 
of

 i
n

te
re

st
, 

re
qu

es
ts

 f
or

 q
u

ot
es

, 
or

de
rs

, 
an

d 
tr

ad
es

 
w

it
h

in
 a

 r
ea

so
n

ab
le

 p
er

io
d 

of
 t

im
e 

an
d 

to
 p

ro
vi

de
 e

vi
de

n
ce

 o
f 

an
y 

vi
ol

at
io

n
s 

of
 t

h
e 

ru
le

s 
of

 t
h

e 
[S

E
F

].
’’ 

F
u

rt
h

er
, 

an
 a

u
di

t 
tr

ai
l 

m
u

st
 

al
so

 p
er

m
it

 a
 S

E
F

 t
o 

‘‘t
ra

ck
 a

 c
u

st
om

er
 o

rd
er

 f
ro

m
 t

h
e 

ti
m

e 
of

 r
e-

ce
ip

t 
th

ro
u

gh
 f

il
l, 

al
lo

ca
ti

on
, 

or
 o

th
er

 d
is

po
si

ti
on

, 
an

d 
sh

al
l 

in
cl

u
de

 
bo

th
 o

rd
er

 a
n

d 
tr

ad
e 

da
ta

.’’
T

h
e 

el
em

en
ts

 o
f 

an
 a

cc
ep

ta
bl

e 
au

di
t 

tr
ai

l 
pr

og
ra

m
 i

n
vo

lv
e 

(1
) 

or
ig

in
al

 
so

u
rc

e 
do

cu
m

en
ts

, 
(2

) 
el

ec
tr

on
ic

 t
ra

n
sa

ct
io

n
 h

is
to

ry
 d

at
ab

as
e,

 (
3)

 
el

ec
tr

on
ic

 a
n

al
ys

is
 c

ap
ab

il
it

y,
 a

n
d 

(4
) 

sa
fe

 s
to

ra
ge

 c
ap

ab
il

it
y.

 

R
ev

is
e 

th
e 

ru
le

s 
or

 p
ro

vi
de

 g
u

id
an

ce
 r

el
at

ed
 t

o 
au

di
t 

tr
ai

l 
re

qu
ir

e-
m

en
ts

 f
or

 v
oi

ce
-b

as
ed

 e
xe

cu
ti

on
s 

on
 S

E
F

s 
to

 a
cc

ou
n

t 
fo

r 
th

e 
u

n
iq

u
e 

ch
ar

ac
te

ri
st

ic
s 

of
 v

oi
ce

 e
xe

cu
ti

on
 a

n
d 

to
 r

ec
og

n
iz

e 
th

e 
cu

rr
en

tl
y 

av
ai

la
bl

e 
te

ch
n

ol
og

ie
s.

 A
n

y 
su

ch
 n

ew
 r

u
le

s 
or

 g
u

id
an

ce
 w

ou
ld

 s
u

p-
pl

em
en

t 
th

e 
ex

is
ti

n
g 

au
di

t 
tr

ai
l 

re
qu

ir
em

en
ts

 t
h

at
 a

re
 t

ai
lo

re
d 

to
 

el
ec

tr
on

ic
 e

xe
cu

ti
on

 a
n

d 
sh

ou
ld

 m
or

e 
ac

cu
ra

te
ly

 r
ef

le
ct

 a
 ‘

‘te
ch

-
n

ol
og

y-
n

eu
tr

al
’’ 

ap
pr

oa
ch

 t
o 

S
E

F
 e

xe
cu

ti
on

. 
In

 a
cc

or
da

n
ce

 w
it

h
 t

h
e 

pr
ea

m
bl

e 
di

sc
u

ss
io

n
 t

o 
th

e 
fi

n
al

 r
u

le
, 

th
e 

W
M

B
A

A
 b

el
ie

ve
s 

th
at

 ‘
‘th

e 
in

te
n

t 
of

 t
h

e 
fi

n
al

 r
u

le
s 

is
 t

o 
re

qu
ir

e 
th

at
 a

 S
E

F
 e

st
ab

li
sh

 a
n

d 
m

ai
n

ta
in

 a
n

 e
ff

ec
ti

ve
 a

u
di

t 
tr

ai
l 

pr
o-

gr
am

, 
n

ot
 t

o 
di

ct
at

e 
th

e 
m

et
h

od
 o

r 
fo

rm
 f

or
 m

ai
n

ta
in

in
g 

su
ch

 i
n

fo
r-

m
at

io
n

. 
Im

po
rt

an
tl

y,
 t

h
e 

ru
le

, 
by

 n
ot

 b
ei

n
g 

pr
es

cr
ip

ti
ve

, 
pr

ov
id

es
 

S
E

F
s 

w
it

h
 f

le
xi

bi
li

ty
 t

o 
d

et
er

m
in

e 
th

e 
m

an
n

er
 a

n
d

 t
h

e 
te

ch
n

ol
og

y 
n

ec
es

sa
ry

 
an

d
 

ap
pr

op
ri

at
e 

to
 

m
ee

t 
th

e 
re

qu
ir

em
en

ts
’’ 

(e
m

ph
as

is
 

ad
de

d)
. 

78
 F

ed
. 

R
eg

. 
33

,4
76

, 
33

,5
18

 (
Ju

n
e 

4,
 2

01
3)

. 
T

h
e 

W
M

B
A

A
 f

u
rt

h
er

 r
ec

om
m

en
ds

 t
h

at
 t

h
e 

C
F

T
C

 c
on

si
de

r 
w

h
et

h
er

 
th

e 
au

di
t 

tr
ai

l 
re

qu
ir

em
en

ts
 m

ay
 b

e 
sa

ti
sf

ie
d 

ba
se

d 
on

 e
xc

ep
ti

on
 o

r 
ri

sk
-b

as
ed

 S
E

F
 r

ev
ie

w
s.

VerDate 0ct 09 2002 09:03 Sep 20, 2016 Jkt 041481 PO 00000 Frm 00040 Fmt 6633 Sfmt 6621 P:\DOCS\114-53\20492.TXT BRIAN



37

8
T

h
e 

W
M

B
A

A
 w

h
it

e 
pa

pe
r 

is
 a

tt
ac

h
ed

 a
s 

A
pp

en
d

ix
 B

. 
9

T
h

is
 a

pp
ro

ac
h

 w
as

 e
n

do
rs

ed
 b

y 
a 

gr
ou

p 
of

 S
E

F
s.

 S
ee

 S
E

F
 C

C
O

 G
ro

u
p 

D
is

cu
ss

io
n

 D
oc

u
m

en
t 

R
eg

ar
di

n
g 

S
E

F
 C

or
e 

P
ri

n
ci

pl
e 

6—
P

os
it

io
n

 L
im

it
s 

an
d 

P
os

it
io

n
 A

cc
ou

n
ta

bi
li

ty
 (

M
ay

 2
1,

 2
01

5)
. 

C
E

A
 §

5h
(f

)(
6)

 (
C

or
e 

P
ri

n
ci

pl
e 

6)
 

‘‘(
a)

 .
.

. 
a 

[S
E

F
] 

th
at

 i
s 

a 
tr

ad
in

g 
fa

ci
li

ty
 s

h
al

l 
ad

op
t 

fo
r 

ea
ch

 o
f 

th
e 

co
n

tr
ac

ts
 o

f 
th

e 
fa

ci
li

ty
, 

as
 i

s 
n

ec
es

sa
ry

 a
n

d 
ap

pr
op

ri
at

e,
 p

os
it

io
n

 
li

m
it

at
io

n
s 

or
 p

os
it

io
n

 a
cc

ou
n

ta
bi

li
ty

 f
or

 s
pe

cu
la

to
rs

. 
(b

) 
P

O
S

IT
IO

N
L

IM
IT

S
. 

F
or

 a
n

y 
co

n
tr

ac
t 

th
at

 i
s 

su
bj

ec
t 

to
 a

 p
os

it
io

n
 

li
m

it
at

io
n

 e
st

ab
li

sh
ed

 b
y 

th
e 

C
om

m
is

si
on

 .
.

. 
th

e 
[S

E
F

] 
sh

al
l: 

(1
) 

S
et

 i
ts

 p
os

it
io

n
 l

im
it

at
io

n
 a

t 
a 

le
ve

l 
n

o 
h

ig
h

er
 t

h
an

 t
h

e 
C

om
m

is
si

on
 

li
m

it
at

io
n

; 
an

d 
(2

) 
M

on
it

or
 p

os
it

io
n

s 
es

ta
bl

is
h

ed
 o

n
 o

r 
th

ro
u

gh
 t

h
e 

[S
E

F
] 

fo
r 

co
m

pl
ia

n
ce

 w
it

h
 t

h
e 

li
m

it
 s

et
 b

y 
th

e 
C

om
m

is
si

on
 a

n
d 

th
e 

li
m

it
, 

if
 a

n
y,

 s
et

 b
y 

th
e 

[S
E

F
].

’’

P
os

it
io

n
 L

im
it

s 
S

E
F

s 
do

 n
ot

 p
os

se
ss

 i
n

fo
rm

at
io

n
 a

bo
u

t 
a 

tr
ad

er
’s

 p
os

it
io

n
 i

n
 a

n
y 

gi
ve

n
 s

w
ap

 o
r 

it
s 

u
n

de
rl

yi
n

g 
in

st
ru

m
en

t 
or

 c
om

m
od

it
y.

 R
at

h
er

, 
S

E
F

s 
on

ly
 h

av
e 

in
fo

rm
at

io
n

 a
bo

u
t 

sw
ap

 t
ra

n
sa

ct
io

n
s 

th
at

 t
ak

e 
pl

ac
e 

on
 t

h
ei

r 
in

di
vi

du
al

 f
ac

il
it

ie
s 

an
d 

h
av

e 
n

o 
w

ay
 o

f 
kn

ow
in

g 
w

h
et

h
er

 a
 p

ar
ti

cu
la

r 
tr

ad
e 

on
 t

h
e 

fa
ci

li
ty

 a
dd

s 
to

 a
n

 e
xi

st
in

g 
m

ar
-

ke
t-

w
id

e 
po

si
ti

on
 o

r 
w

h
et

h
er

 i
t 

of
fs

et
s 

al
l 

or
 p

ar
t 

of
 a

n
 e

xi
st

in
g 

po
-

si
ti

on
 i

n
 t

h
at

 s
w

ap
. 

In
 a

dd
it

io
n

, 
if

 S
E

F
s 

w
er

e 
re

qu
ir

ed
 t

o 
ad

op
t 

po
si

ti
on

 l
im

it
s,

 m
ar

ke
t 

pa
rt

ic
ip

an
ts

 m
ig

h
t 

ab
u

se
 s

u
ch

 l
im

it
s.

 F
or

 e
xa

m
pl

e,
 i

f 
fi

ve
 S

E
F

s 
th

at
 o

ff
er

 a
 p

ar
ti

cu
la

r 
pr

od
u

ct
 s

et
 t

h
ei

r 
re

sp
ec

ti
ve

 l
im

it
s 

at
 a

 l
ev

el
 

es
ta

bl
is

h
ed

 b
y 

th
e 

C
F

T
C

, 
th

e 
ov

er
al

l 
ag

gr
eg

at
e 

po
si

ti
on

 a
va

il
ab

le
 

to
 m

ar
ke

t 
pa

rt
ic

ip
an

ts
 v

ia
 t

ra
di

n
g 

on
 s

u
ch

 S
E

F
s 

w
ou

ld
 b

e 
fi

ve
 

ti
m

es
 g

re
at

er
 t

h
an

 t
h

e 
le

ve
l 

se
t 

by
 t

h
e 

C
F

T
C

. 
A

s 
su

ch
, 

m
ar

ke
t 

pa
r-

ti
ci

pa
n

ts
 c

ou
ld

 t
ak

e 
ad

va
n

ta
ge

 o
f 

th
is

 s
tr

u
ct

u
re

 b
y 

sp
re

ad
in

g 
th

ei
r 

tr
an

sa
ct

io
n

s 
ac

ro
ss

 m
u

lt
ip

le
 S

E
F

s 
an

d 
D

C
O

s 
w

h
en

 r
ea

ch
in

g 
th

e 
li

m
it

 s
et

 b
y 

ea
ch

. 
W

h
il

e 
st

af
f 

h
as

 a
ck

n
ow

le
dg

ed
 t

h
at

, 
in

 l
ie

u
 o

f 
po

-
si

ti
on

 l
im

it
s,

 S
E

F
s 

m
ay

 e
st

ab
li

sh
 a

cc
ou

n
ta

bi
li

ty
 p

ro
vi

si
on

s 
re

la
te

d 
to

 t
ra

de
s 

ra
th

er
 t

h
an

 p
os

it
io

n
s,

 t
h

e 
de

ta
il

s 
of

 s
u

ch
 a

cc
ou

n
ta

bi
li

ty
 

m
ec

h
an

is
m

s 
an

d 
h

ow
 a

cc
ou

n
ta

bi
li

ty
 l

ev
el

s 
w

ou
ld

 b
e 

se
t 

ar
e 

ye
t 

u
n

-
cl

ea
r.

 

R
u

le
 3

7.
60

0
S

am
e 

as
 s

ta
tu

to
ry

 p
ro

vi
si

on
 

S
pe

ci
fy

 t
h

at
 S

E
F

s 
ar

e 
n

ot
 o

bl
ig

at
ed

 t
o 

im
po

se
 p

os
it

io
n

 l
im

it
s 

or
 a

c-
co

u
n

ta
bi

li
ty

 u
n

ti
l 

su
ch

 t
im

e 
as

 t
h

e 
C

om
m

is
si

on
 d

et
er

m
in

es
 t

h
at

 
su

ch
 m

ea
su

re
s 

ar
e 

‘‘n
ec

es
sa

ry
 a

n
d 

ap
pr

op
ri

at
e.

’’
Im

pl
em

en
ti

n
g 

po
si

ti
on

 l
im

it
at

io
n

s 
or

 p
os

it
io

n
 a

cc
ou

n
ta

bi
li

ty
 i

s 
n

ot
 

n
ec

es
sa

ry
 a

n
d 

ap
pr

op
ri

at
e 

at
 t

h
is

 t
im

e 
be

ca
u

se
, 

fo
r 

ex
am

pl
e:

 (
1)

 
u

n
li

ke
 f

u
tu

re
s 

an
d 

op
ti

on
s 

w
h

er
e 

tr
ad

in
g 

an
d 

cl
ea

ri
n

g 
is

 v
er

ti
ca

ll
y 

in
te

gr
at

ed
 a

n
d 

ea
ch

 D
C

M
 h

as
 i

n
fo

rm
at

io
n

 a
bo

u
t 

po
si

ti
on

s 
in

 t
h

e 
m

ar
ke

tp
la

ce
 f

or
 a

n
y 

sp
ec

if
ic

 c
on

tr
ac

t,
 t

h
ey

 a
re

 n
ot

 a
n

 e
ff

ec
ti

ve
 t

oo
l 

fo
r 

de
te

ct
in

g 
an

d 
pr

ev
en

ti
n

g 
m

an
ip

u
la

ti
on

 a
n

d 
ot

h
er

 a
bu

se
s 

fo
r 

sw
ap

s;
 a

n
d 

(2
) 

in
di

vi
du

al
 S

E
F

s 
do

 n
ot

 p
os

se
ss

 i
n

fo
rm

at
io

n
 a

bo
u

t 
a 

tr
ad

er
’s

 p
os

it
io

n
 i

n
 a

n
y 

gi
ve

n
 s

w
ap

 a
n

d,
 t

h
er

ef
or

e,
 h

av
e 

n
o 

ba
si

s 
of

 
re

fe
re

n
ce

 a
s 

to
 h

ow
 a

n
d 

w
h

en
 a

 p
os

it
io

n
 l

im
it

 s
h

ou
ld

 b
e 

se
t.

 
In

 a
dd

it
io

n
 t

o 
th

es
e 

co
m

m
en

ts
, 

th
e 

W
M

B
A

A
 h

as
 s

u
bm

it
te

d 
to

 t
h

e 
D

i-
vi

si
on

 o
f 

M
ar

ke
t 

O
ve

rs
ig

h
t 

(‘‘
D

M
O

’’)
 s

ta
ff

 a
 w

h
it

e 
pa

pe
r 

ex
pl

ai
n

in
g 

w
h

y 
a 

S
E

F
 p

os
it

io
n

 l
im

it
s 

an
d 

po
si

ti
on

 a
cc

ou
n

ta
bi

li
ty

 r
eg

im
e 

is
 

n
ei

th
er

 n
ec

es
sa

ry
 n

or
 a

pp
ro

pr
ia

te
.8

R
at

h
er

 t
h

an
 i

m
po

si
n

g 
a 

po
si

-
ti

on
 l

im
it

s 
re

gi
m

e,
 t

h
e 

W
M

B
A

A
 r

es
pe

ct
fu

ll
y 

re
m

in
ds

 t
h

e 
C

om
m

is
-

si
on

 t
h

at
 a

 S
E

F
 i

s 
su

bj
ec

t 
to

 r
eg

u
la

to
ry

 r
eq

u
ir

em
en

ts
 t

o 
pr

ov
id

e 
da

ta
 t

o 
th

e 
C

om
m

is
si

on
, 

in
cl

u
di

n
g 

da
ta

 r
el

at
ed

 t
o 

th
e 

tr
ad

in
g 

ac
-

ti
vi

ty
 o

n
 t

h
e 

S
E

F
, 

to
 a

ss
is

t 
th

e 
C

om
m

is
si

on
 w

it
h

 m
on

it
or

in
g 

co
m

-
pl

ia
n

ce
 w

it
h

 F
ed

er
al

 s
pe

cu
la

ti
ve

 p
os

it
io

n
 l

im
it

s.
9
 

A
 S

E
F

 C
C

O
 w

or
ki

n
g 

gr
ou

p,
 c

on
si

st
in

g 
of

 C
C

O
s 

of
 1

8 
th

en
-p

ro
vi

si
on

-
al

ly
 r

eg
is

te
re

d 
S

E
F

s,
 c

om
m

is
si

on
ed

 t
h

e 
N

at
io

n
al

 F
u

tu
re

s 
A

ss
oc

ia
-

ti
on

 (
‘‘N

F
A

’’)
 t

o 
co

n
du

ct
 a

 s
tu

dy
 r

eg
ar

di
n

g 
sw

ap
 p

os
it

io
n

 l
im

it
s 

an
d 

po
si

ti
on

 a
cc

ou
n

ta
bi

li
ty

. 
T

h
e 

N
F

A
 s

tu
dy

 s
u

gg
es

te
d 

th
at

 t
h

e 
sw

ap
 

m
ar

ke
t 

m
ig

h
t 

n
ot

 l
en

d 
it

se
lf

 t
o 

n
ot

io
n

al
 t

ra
n

sa
ct

io
n

 s
iz

e 
po

si
ti

on
 o

r 
ac

co
u

n
ta

bi
li

ty
 l

ev
el

s 
at

 t
h

e 
S

E
F

 l
ev

el
. 

W
h

il
e 

th
is

 s
tu

dy
 d

id
 n

ot
 

of
fe

r 
an

 o
ff

ic
ia

l 
di

sp
os

it
io

n
 a

s 
to

 t
h

e 
n

ec
es

si
ty

 o
r 

ap
pr

op
ri

at
en

es
s 

of
 

po
si

ti
on

 a
cc

ou
n

ta
bi

li
ty

 l
ev

el
s 

at
 t

h
e 

S
E

F
 l

ev
el

, 
it

 p
re

se
n

te
d 

da
ta

 
su

gg
es

ti
n

g 
th

at
 s

u
ch

 p
os

it
io

n
 l

im
it

s 
or

 a
cc

ou
n

ta
bi

li
ty

 l
ev

el
s 

w
il

l 
do

 
li

tt
le

 t
o 

‘‘r
ed

u
ce

 t
h

e 
po

te
n

ti
al

 t
h

re
at

 o
f 

m
ar

ke
t 

m
an

ip
u

la
ti

on
 o

r 
co

n
ge

st
io

n
,’’

 t
h

e 
st

at
ed

 g
oa

l 
of

 t
h

e 
C

or
e 

P
ri

n
ci

pl
e.

 T
h

e 
S

E
F

 C
C

O
 

w
or

ki
n

g 
gr

ou
p 

pr
ov

id
ed

 D
M

O
 s

ta
ff

 w
it

h
 a

 s
yn

op
si

s 
of

 t
h

is
 s

tu
dy

 i
n

 
th

e 
fo

rm
 o

f 
a 

di
sc

u
ss

io
n

 d
oc

u
m

en
t.

 
A

s 
an

 a
lt

er
n

at
iv

e 
to

 t
h

e 
ab

ov
e 

pr
op

os
ed

 s
ol

u
ti

on
, 

th
e 

W
M

B
A

A
 w

ou
ld

 
w

el
co

m
e 

sp
ec

if
ic

 
gu

id
an

ce
 

on
 

h
ow

 
S

E
F

s 
ca

n
 

pr
ac

ti
ca

ll
y 

co
m

pl
y 

w
it

h
 a

n
 a

cc
ou

n
ta

bi
li

ty
 p

ro
vi

si
on

, 
re

fl
ec

ti
n

g 
th

at
: 

(1
) 

S
E

F
s 

do
 n

ot
 

po
ss

es
s 

po
si

ti
on

 i
n

fo
rm

at
io

n
; 

an
d 

(2
) 

sw
ap

s 
ar

e 
fu

n
gi

bl
e 

in
 t

er
m

s 
of

 b
ei

n
g 

tr
ad

ed
 o

n
 m

u
lt

ip
le

 v
en

u
es

 a
n

d 
cl

ea
re

d 
by

 m
u

lt
ip

le
 D

C
O

s.
 

A
n

y 
ac

co
u

n
ta

bi
li

ty
 l

ev
el

(s
) 

sh
ou

ld
 b

e 
es

ta
bl

is
h

ed
 b

y 
th

e 
C

F
T

C
, 

ta
k-

in
g 

in
to

 a
cc

ou
n

t 
th

e 
en

ti
re

ty
 o

f 
m

ar
ke

t 
ac

ti
vi

ty
 i

n
 a

 p
ro

du
ct

 (
bo

th
 

on
 a

n
d 

of
f 

S
E

F
s)

, 
an

d 
su

ch
 e

st
ab

li
sh

ed
 l

ev
el

(s
) 

sh
ou

ld
 b

e 
ap

pl
ie

d 
u

n
if

or
m

ly
 t

o 
al

l 
S

E
F

s.
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A
P

P
E

N
D

IX
A

: 
C

F
T

C
P

A
R

T
37

S
E

F
R

E
G

U
L

A
T

IO
N

S
: 

R
E

C
O

M
M

E
N

D
E

D
R

E
V

IS
IO

N
S
—

C
O

N
T

IN
U

E
D

R
el

ev
an

t 
S

ta
tu

to
ry

 P
ro

vi
si

on
 

Is
su

e 
C

F
T

C
 R

eg
u

la
ti

on
 P

ro
po

se
d 

S
ol

u
ti

on
/R

ev
is

io
n

 

C
E

A
 §

5h
(f

)(
13

) 
(C

or
e 

P
ri

n
ci

pl
e 

13
) 

‘‘(
A

) 
IN

G
E

N
E

R
A

L
.—

T
h

e 
[S

E
F

] 
sh

al
l 

h
av

e 
ad

eq
u

at
e 

fi
n

an
ci

al
, 

op
er

-
at

io
n

al
, 

an
d 

m
an

ag
er

ia
l 

re
so

u
rc

es
 t

o 
di

sc
h

ar
ge

 e
ac

h
 r

es
po

n
si

bi
li

ty
 o

f 
th

e 
[S

E
F

].
 

(B
) 

D
E

T
E

R
M

IN
A

T
IO

N
O

F
R

E
S

O
U

R
C

E
A

D
E

Q
U

A
C

Y
.—

T
h

e 
fi

n
an

ci
al

 
re

-
so

u
rc

es
 o

f 
a 

[S
E

F
] 

sh
al

l 
be

 c
on

si
de

re
d 

to
 b

e 
ad

eq
u

at
e 

if
 t

h
e 

va
lu

e 
of

 
th

e 
fi

n
an

ci
al

 r
es

ou
rc

es
 e

xc
ee

ds
 t

h
e 

to
ta

l 
am

ou
n

t 
th

at
 w

ou
ld

 e
n

ab
le

 
th

e 
[S

E
F

] 
to

 c
ov

er
 t

h
e 

op
er

at
in

g 
co

st
s 

of
 t

h
e 

[S
E

F
] 

fo
r 

a 
1 

ye
ar

 p
e-

ri
od

, 
as

 c
al

cu
la

te
d 

on
 a

 r
ol

li
n

g 
ba

si
s.

’’

S
E

F
 F

in
an

ci
al

 R
es

ou
rc

es
 

C
F

T
C

 s
ta

ff
 h

as
 i

n
di

ca
te

d 
it

s 
pr

el
im

in
ar

y 
be

li
ef

 t
h

at
 a

ll
 S

E
F

 e
m

pl
oy

-
ee

s 
ar

e 
co

n
si

de
re

d 
pa

rt
 o

f 
th

e 
fi

n
an

ci
al

 o
bl

ig
at

io
n

, 
re

ga
rd

le
ss

 o
f 

th
e 

em
pl

oy
m

en
t 

ar
ra

n
ge

m
en

t,
 e

.g
., 

at
-w

il
l, 

co
n

tr
ac

tu
al

, 
an

d 
gu

ar
an

-
te

ed
 s

al
ar

y.
 A

s 
a 

re
su

lt
, 

S
E

F
s 

w
it

h
 v

oi
ce

-b
as

ed
 s

ys
te

m
s 

fa
ce

 s
ig

-
n

if
ic

an
tl

y 
h

ig
h

er
 f

in
an

ci
al

 r
es

ou
rc

es
 c

om
m

it
m

en
ts

 t
h

an
 t

h
os

e 
fa

-
ci

li
ti

es
 t

h
at

 o
n

ly
 p

ro
vi

de
 e

le
ct

ro
n

ic
 t

ra
di

n
g 

ac
ce

ss
. 

T
h

e 
C

om
m

is
si

on
’s

 r
u

le
s 

do
 n

ot
 r

ec
og

n
iz

e 
th

at
: 

(1
) 

S
E

F
s 

do
 n

ot
 p

os
-

se
ss

 o
r 

m
ai

n
ta

in
 c

li
en

t 
fu

n
ds

 o
r 

op
en

 i
n

te
re

st
; 

(2
) 

th
er

e 
is

 n
o 

pr
ac

-
ti

ca
l 

n
ee

d 
fo

r 
an

y 
in

di
vi

du
al

 S
E

F
 t

o 
m

ai
n

ta
in

 s
u

ff
ic

ie
n

t 
re

so
u

rc
es

 
fo

r 
a 

pe
ri

od
 o

f 
1 

ye
ar

 a
ft

er
 a

n
 e

ve
n

t 
th

at
 r

es
u

lt
s 

in
 t

h
e 

cl
os

u
re

 o
f 

a 
S

E
F

, 
as

 a
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 b
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 c
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 d
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 t
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h
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T
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 l
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at
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 l
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at
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 m
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d
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at
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 m
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 p

ro
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ra
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ra
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 d
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 d
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 d
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 d
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 d
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 p
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ra

n
sa

ct
io

n
s.

 
F

u
rt

h
er

, 
th

e 
C

om
m

is
si

on
 s

h
ou

ld
 c
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ra
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 d
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 t
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R
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w
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 r
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 t
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1 The WMBAA is an independent industry body representing the largest inter-dealer brokers 
operating in the North American wholesale markets across a broad range of financial products. 
The five founding members of the group are: BGC Partners; GFI Group; ICAP; Tradition; and 
Tullett Prebon. The WMBAA membership collectively employs approximately 4,000 people in the 
United States; not only in New York City, but in Stamford, Connecticut; Chicago, Illinois; Louis-
ville, Kentucky; Jersey City, New Jersey; Raleigh, North Carolina; and Houston and Sugar 
Land, Texas. For more information, please see www.wmbaa.org. 

2 See Pro-Reform Reconsideration of the CFTC Swaps Trading Rules: Return to Dodd-Frank, 
CFTC Commissioner J. Christopher Giancarlo White Paper (Jan. 29, 2015), at 45, available at 
http://www.cftc.gov/ucm/groups/public/@newsroom/documents/file/sefwhitepaper012915.pdf. 

3 See SEF CCO Group Discussion Document Regarding SEF Core Principle 6—Position Limits 
and Position Accountability, May 21, 2015. 

4 See Letter from the International Swaps and Derivatives Association and the Securities In-
dustry and Financial Markets Association to Ms. Melissa Jurgens, Secretary, CFTC (Feb. 10, 
2014), available at http://www.sifma.org/commentletters/2014/sifma-and-isda-submit-com-
ments-to-the-cftc-on-position-limits-for-derivatives/.

5 Id. at 35.
6 Remarks of CFTC Chairman Timothy Massad before the ISDA 30th Annual General Meeting 

(Apr. 23, 2015), available at http://www.cftc.gov/PressRoom/SpeechesTestimony/opamassad-17. 

APPENDIX B: WMBAA WHITE PAPER REGARDING POSITION LIMITS 

White Paper: SEF Position Limits and Accountability Regimes are Neither 
Necessary Nor Appropriate 

May 21, 2015
I. Introduction 

The Wholesale Markets Brokers Association, Americas,1 the leading industry or-
ganization representing the interdealer broker industry, provides this White Paper 
to explain why a position limits or position accountability regime for swap execution 
facilities (‘‘SEFs’’) is neither necessary nor appropriate. 

Section 5h of the Commodity Exchange Act (‘‘CEA’’), as added by the 2010 Dodd-
Frank Wall Street Reform and Consumer Protection Act (‘‘Dodd-Frank’’), includes a 
series of core principles for SEFs. In the 5 years since Dodd-Frank was adopted, the 
Commodity Futures Trading Commission (‘‘CFTC’’ or ‘‘Commission’’) has worked to 
implement Section 5h of the CEA, adopting final regulations related to the core 
principles and other requirements for SEFs, including core principle number 6—po-
sition limits or accountability. An applicant SEF must comply with core principles 
to receive its permanent registration from the CFTC. 

In practice, as explained in this White Paper, an overly prescriptive interpretation 
of this core principle would be unworkable, cost-intensive, and without any readily 
identifiable public policy benefits. While there have been calls for Congressional re-
view of core principle 6,2 the WMBAA believes, at this point, the Commission should 
consider a regulatory solution. 

The approach described herein has been recently endorsed by a coalition of SEFs 3 
and key industry groups.4 The WMBAA supports such arguments, particularly that: 

The Commission should exempt SEFs from any requirement to enforce com-
pliance with Federal limits or to establish SEF limits for contracts subject to 
Federal limits. As an alternative to setting position limits, SEFs should only be 
required to provide data to the Commission to assist it in monitoring compli-
ance with Federal speculative position limits.5 

The SEF marketplace is still in its formative years. The CFTC has not yet adopt-
ed a position limits regime for swaps. The Commission should tread carefully to 
avoid the imposition of a rigid, unworkable requirement that, without adequate cost-
benefit analysis, may harm the development of these markets. Rather, as suggested 
by Chairman Timothy Massad, the CFTC should work to create ‘‘the foundation for 
the market to thrive’’ and ‘‘permit innovation, freedom and competition.’’ 6 
II. Background 
A. Position Limits, Position Accountability 

The CFTC glossary defines a position limit as ‘‘[t]he maximum position, either net 
long or net short, in one commodity future (or option) or in all futures (or options) 
of one commodity combined that may be held or controlled by one person (other than 
a person eligible for a hedge exemption) as prescribed by an exchange and/or by the 
CFTC.’’ Fundamentally, a position limit caps the size of a position that a trader may 
hold or control for speculative purposes in a derivatives contract in a particular com-
modity. There are three elements of the regulatory framework for position limits: 
the levels of the limits, the exemptions from the limits (such as for hedging), and 
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7 Commodity Exchange Act (‘‘CEA’’) § 5h(f)(6). 
8 Id. 
9 17 CFR § 37.600. 
10 Core Principles and Other Requirements for Swap Execution Facilities, 78 FED. REG. 33,476, 

33533 (June 4, 2013). 
11 Id. 
12 Id. at 33601. 
13 Establishment of Speculative Position Limits, 46 FED REG. 50938 (Oct. 16, 1981). 

the policy on aggregating accounts. While the CFTC has set certain commodity posi-
tion limits, it has not yet established position limits for swaps. 

By contrast, the CFTC glossary defines position accountability as ‘‘[a] rule adopted 
by an exchange in lieu of position limits requiring persons holding a certain number 
of outstanding contracts to report the nature of the position, trading strategy, and 
hedging information of the position to the exchange, upon request of the exchange.’’ 
Position accountability does not, by definition, impose a hard limitation on traders’ 
speculative derivatives positions in a commodity. Instead, position accountability 
provisions grant the exchange additional powers to protect its markets, including 
the ability to obtain additional information from the trader and to limit the size of 
a trader’s position, when a trader’s derivatives position exceeds a specified level. 
B. SEFs and Position Limits 

Core principle 6—codified as CEA Section 5h(f)(6)—mandates that a SEF ‘‘that is 
a trading facility’’ must ‘‘adopt for each of the contracts of the facility, as is nec-
essary and appropriate, position limitations or position accountability for specu-
lators.’’ 7 Furthermore, ‘‘[f]or any contract that is subject to a position limitation es-
tablished by the Commission pursuant to section 4a(a) of the [CEA], the [SEF] shall 
(i) set its position limitation at a level no higher than the Commission limitation; 
and (ii) monitor positions established on or through the [SEF] for compliance with 
the limit set by the Commission and the limit, if any, set by the [SEF].’’ 8 

The CFTC promulgated rule 37.600 by codifying the statutory language.9 In the 
preamble to the final SEF rule, the CFTC noted that ‘‘[s]everal commenters stated 
that SEFs will have difficulty enforcing position limitations’’ because ‘‘SEFs will lack 
knowledge of a market participant’s activity on other venues, and that will prevent 
a SEF from being able to calculate the true position of a market participant.’’ 10 Fur-
thermore, the CFTC describes the guidance and acceptable practices in appendix B 
to the part 37 rules as giving ‘‘reasonable discretion to comply with § 37.600.’’ 11 

With respect to core principle 6, the guidance in Appendix B states that:
For Required Transactions, a SEF may demonstrate compliance by setting 

and enforcing position limitations or position accountability levels only with re-
spect to trading on the SEF’s own market. For example, a SEF could satisfy 
the position accountability requirement by setting up a compliance program 
that continuously monitors the trading activity of its market participants and 
has procedures in place for remedying any violations of position levels. 

For Permitted Transactions, a SEF may demonstrate compliance by setting 
and enforcing position accountability levels or sending the Commission a list of 
Permitted Transactions traded on the SEF. Therefore, a SEF is not required to 
monitor its market participants’ activity on other venues with respect to moni-
toring position limits.12 

III. Role of Exchange-Set Position Limits and Position Accountability 
In contrast to SEFs and position limits, the CFTC has historically adopted posi-

tion limits for certain agricultural commodities and also has required exchanges, as 
part of their self-regulatory responsibilities, to adopt position limits or position ac-
countability provisions in their market surveillance programs. Unlike the OTC swap 
market, futures contracts traded on exchange are owned and exclusively listed by 
an exchange. They are unique contracts that are unavailable anywhere else. 

When the CFTC first promulgated speculative position limits, it noted that ‘‘the 
capacity of any contract to absorb the establishment and liquidation of large specu-
lative positions in an orderly manner is related to the relative size of such positions, 
i.e., the capacity of the market is not unlimited.’’ 13 In the early 1990s, the CFTC 
adopted rules allowing exchanges to establish position accountability provisions, in 
lieu of position limits, for contracts that had been subject to exchange-set specula-
tive position limits. 

Exchange-based position limits have been adopted by designated contract markets 
(‘‘DCMs’’), or futures exchanges, and the position limits (or position accountability) 
provisions have been enforced through exchange rulebooks and their role as a self-
regulatory organization conducting market surveillance programs. These protections 
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14 See CFTC Division of Market Oversight, Rule Enforcement Review of ICE Futures U.S. (July 
22, 2014), at 4, available at http://www.cftc.gov/ucm/groups/public/@otherif/documents/
ifdocs/icemarksurrer072214.pdf. 

15 See Large Trader Reporting Program, http://www.cftc.gov/IndustryOversight/
MarketSurveillance/LargeTraderReportingProgram/ltrp. 

serve as a prophylactic tool to reduce the threats of market power and to ensure 
the integrity of and orderly trading in the derivatives market. Exchange-set position 
limit and position accountability rules help prevent traders from accumulating con-
centrated positions that could disrupt a market and cause artificial prices and dis-
orderly trading, such as purposefully through the exercise of market power by the 
position holder (e.g., actual or attempted manipulation) or to prevent one trader 
from negatively impacting market stability by liquidating too large of a position. 

These rules obligate an exchange, as part of its market surveillance effort, to take 
account of large positions in their market either by imposing hard limits on traders’ 
speculative positions or, in the case of position accountability, by providing ex-
changes with ways to address the market impact of large positions. 
IV. SEFs Cannot Adopt an Exchange-Centric Position Limits or Account-

ability Regime 
Exchange-based surveillance and position limit and position accountability re-

gimes focus on market participants’ concentrated speculative positions. CFTC staff 
has stated that ‘‘an acceptable market surveillance program should regularly collect 
and evaluate market data to determine whether markets are responding to the 
forces of supply and demand. An exchange also should have routine access to the 
positions and trading of its market participants.’’ 14 

Exchanges can readily adopt and enforce position limits or position accountability 
provisions for futures and futures options because they have the means to carry out 
this oversight function. As mentioned before, exchanges own their contracts, the 
trading of which is only allowed on its respective exchange, and exchanges also own 
and operate the derivatives clearing organizations (‘‘DCOs’’), or direct trades to spec-
ified DCOs, that process and become the counterparty to each transaction executed 
on the exchange. Further, unlike futures on physical commodities for which the un-
derlying products are in limited supply, the financial instruments underlying swaps 
subject to the trade execution mandate (interest rate and credit default swap indi-
ces) generally have very large or nearly inexhaustible deliverable supplies and a 
cash market sufficiently liquid to render swaps traded on those instruments highly 
unlikely to be susceptible to the threat of manipulation. 

Exchanges also have ‘‘large trader reporting systems’’ 15 designed to obtain cur-
rent information about traders’ positions in their derivatives markets. Futures ex-
changes possess data showing the positions held by all reportable traders for each 
trading day based on reports from clearing members, futures commission mer-
chants, and foreign brokers detailing close-of-business position data. Each futures 
exchange’s ‘‘large trader reporting system’’ also provides information on the ac-
count’s ownership and control and identifies futures and options traders who trade 
for the account. By assigning unique identification numbers to each trader, futures 
exchanges can aggregate traders’ positions across different accounts at multiple 
clearing members to include the positions of all related affiliates. 

By contrast, SEFs are trading platforms that merely foster liquidity for swap exe-
cution. They do not have any ownership or proprietary control over the products 
bought and sold on their platforms. SEFs do not hold customer funds. They do not 
guarantee performance by counterparties. And, most importantly as discussed 
below, SEFs do not possess information about a trader’s position in any given swap. 
A. Position Limits 

Under Section 4a of the CEA, the Commission is required to establish position 
limits only after it determines that such position limits are necessary and appro-
priate. To date, the CFTC has not made that determination for financial swaps and, 
as a result, has not established position limits for these products. However, even 
if such limits were put in place, SEFs are limited in their ability to monitor for posi-
tion limits violations. SEFs can only monitor market activity for those transactions 
that take place on its trading system or facility. A SEF only has information about 
trading activity on its facility and does not possess, and has limited means to ob-
tain, information about its participants’ positions in swaps from activity on other 
venues. There are currently 24 applicant SEFs, making it impossible for any one 
SEF to know how its participants may transact on the 23 other platforms. 

In practice, while a participant may enter into a transaction of size on one SEF, 
the SEF has no way of knowing if the participant has offset (or increased) its posi-
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16 NFA Swap Accountability Levels Study (Apr. 2, 2015). 
17 Id. 
18 Id. 

tion in the swap through trading on other platforms. A swap that is listed and trad-
ed on one SEF may, unbeknownst to that SEF, be traded on other SEFs, DCMs, 
or bilaterally between counterparties away from any SEF or DCM. As a result, 
SEFs and DCMs listing swaps do not possess information about a trader’s position 
in any given swap. 

Position limit information is more appropriately collected by other segments of the 
swap market, including market participants, DCOs, and swap data repositories 
(‘‘SDRs’’). However, even a DCO or SDR would only have information about traders’ 
cleared positions or reported positions at its individual organization. Only the par-
ticipants themselves would have information about their overall cleared and 
uncleared swaps position in a market. 

As a result, it is the WMBAA’s view that only the CFTC (or a self-regulatory body 
possessing position information about swap market participants from SDR and DCO 
reports) can effectively police the swaps market to detect position limit violations 
and have the enforcement tools to take meaningful action to deal with violations. 
Imposing a position-based requirement on SEFs would be ineffective and would 
incur significant redundancies, potential miscounting or double counting of trades, 
and significant impediments related to data standards among the 24 applicant 
SEFs. In addition, if all of the SEFs set their individual position limit thresholds 
equal to the not-yet adopted CFTC’s limits, this regime could encourage ‘‘gaming’’ 
by market participants who could spread their activity across SEFs to avoid trig-
gering a ‘‘limit check’’ by any one SEF. 
B. Position Accountability 

As the National Futures Association (‘‘NFA’’) recently concluded after conducting 
a data-driven analysis, position accountability levels will do little to ‘‘reduce the po-
tential threat of market manipulation or congestion, the stated goal of the [SEF core 
principles].’’ 16 

The WMBAA believes the concept of a SEF position accountability regime is 
flawed. Most importantly, as discussed above, position accountability is meaningful 
as a market surveillance tool only in the context of centralized marketplaces such 
as exchanges, which is due to the fact that they own the products traded and pos-
sess information about traders’ actual positions in the relevant derivatives market-
place. Because SEFs do not own products, and therefore do not possess the same 
position information, it is not necessary or appropriate for SEFs to adopt position 
accountability. 

Moreover, recognizing the impracticability of SEFs adopting position limits or po-
sition accountability regimes, there have been suggestions that SEFs adopt, in ef-
fect, ‘‘trading accountability’’ provisions as a means of complying with core principle 
6 (i.e., SEFs would institute enhanced oversight of and data gathering from a trader 
based solely on trading activity or the size of transactions). This suggestion is prob-
lematic for two reasons. First, the CEA, as amended by Dodd-Frank, does not con-
template a trading activity-based accountability regime, but rather contemplates a 
position management-focused component. Furthermore, there is no clear metric 
available for SEFs to conduct a position accountability framework. As identified by 
the NFA in its recent report, ‘‘[n]otional transaction size alone is a misleading meas-
ure of risk.’’ 17 The NFA further concluded that ‘‘the swap market might not lend 
itself to notional transaction size accountability levels at the SEF level.’’ 18 
V. Conclusions 

The WMBAA has always supported efforts to promote stability, efficiency, trans-
parency, and competition in furtherance of Dodd-Frank’s goal to promote the trading 
of swaps on SEFs. This includes taking steps to minimize threats posed to swap 
markets, including market manipulation from concentrated positions in a certain 
swap. 

For the reasons previously stated, however, the WMBAA does not believe that a 
SEF-based position limit or position accountability regime is necessary or appro-
priate to meet the purposes set forth in Dodd-Frank. 

The WMBAA members and other competitor SEFs want to be part of the solution. 
These venues are bound by a series of core principles to ensure fair, vibrant mar-
kets. They provide daily CFTC Part 16 lists of transactions to the CFTC, and they 
transmit full trade details to SDRs pursuant to their Part 43 and Part 45 confirma-
tion and reporting obligations. These data transmissions provide the CFTC with the 
ability to combine data across SEFs to monitor large positions and address position 
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limit violations should the CFTC determine to establish position limits or position 
accountability provisions for swap contracts. 

In considering ways to monitor swap markets for excessive positions, only the 
CFTC, or a CFTC designated neutral third-party self-regulatory organization would 
be in the position to collect, maintain, and synthesize the data to perform this func-
tion in an efficient, cost-sensitive manner. SEFs operating within the unique frame-
work of the execution-only, competitive SEF landscape, in contrast to the vertically-
integrated futures market structure, are ill-suited to establish a position limits or 
accountability regime.

The CHAIRMAN. Thank you, Mr. Merkel. 
Mr. Berger. 

STATEMENT OF STEPHEN JOHN BERGER, DIRECTOR,
GOVERNMENT AND REGULATORY POLICY, CITADEL, LLC, 
NEW YORK, NY; ON BEHALF OF MANAGED FUNDS
ASSOCIATION 

Mr. BERGER. Thank you. Chairman Scott, Ranking Member 
Scott, Members of the Subcommittee, my name is Stephen Berger, 
and I am the Director of Government and Regulatory Policy at 
Citadel. 

Citadel is a leading global financial institution that manages 
hedge funds and provides capital market services. 

I am here today on behalf of the Managed Funds Association and 
its members, and I am pleased to provide testimony as part of the 
Committee’s review of the impact of the G20 clearing and trade 
execution requirements. 

MFA represents the majority of the world’s largest hedge funds, 
and is the primary advocate for sound business practices and 
thoughtful regulation of the industry. MFA continues to support re-
forms to the OTC derivatives markets, including central clearing 
and trading on open, transparent venues. These reforms have re-
duced systemic risk, increased protections for investors, promoted 
competition, and strengthened our nation’s financial markets. 

I would like to highlight a few recommendations from my written 
statement that I believe would further help realize these benefits. 
With respect to clearing, MFA has been a consistent advocate for 
the central clearing of OTC derivatives transactions. Clearing re-
places the interconnected web of counterparty exposures with a 
safer system where all participants face a well-regulated clearing-
house. This reduces systemic risk and enhances the stability and 
efficiency of our markets. Clearing also benefits investors by miti-
gating counterparty credit risk, increasing transparency, and facili-
tating greater choice of trading counterparties and platforms. 

In the U.S., clearing has been successfully implemented for a sig-
nificant portion of the interest rate swap and index credit default 
swap markets. In the U.S. today, approximately 75 percent of these 
swap transactions are cleared, compared to only 16 percent in 
2007. Notably, over the past several years, investors have success-
fully cleared hundreds of trillions of dollars worth of swap trans-
actions. Nevertheless, there are two areas where further progress 
should be made. 

First, customer clearing in the U.S. must remain affordable and 
robust. MFA is concerned that the Basel Committee’s leverage 
framework will needlessly, but significantly, increase the cost of 
clearing for customers by failing to recognize the exposure-reducing 
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effects of segregated customer initial margin. The Basel leverage 
ratio should be modified so that it provides an offset for customer 
initial margin, posted to a clearinghouse or segregated under U.S. 
rules. 

Second, further work is required from the CFTC and the SEC to 
implement a viable portfolio margining regime for the CDS market. 
The Dodd-Frank Act specifically sought to promote portfolio mar-
gining, which allows customers to realize margin efficiencies by rec-
ognizing offsetting risks within their portfolios. However, the in-
terim framework that exists today falls short of meeting this goal, 
and has adversely impacted customer clearing. 

Looking forward, MFA supports further efforts to expand central 
clearing to interest rate swaps denominated in all of the G10 cur-
rencies, and to harmonize these requirements globally. While the 
U.S. was the first to implement central clearing, many other juris-
dictions have made substantial progress in their own implementa-
tion. Notably, Europe is beginning to phase in central clearing this 
year, and the scope of the European clearing obligation is nearly 
identical to that in the U.S. 

Turning now to the implementation of the G20 trade execution 
requirements. MFA continues to support transitioning the trading 
of standardized liquid cleared swaps and to swap execution facili-
ties that provide impartial access and facilitate straight-through 
processing to clearing. This transition promises to benefit investors 
by increasing market efficiency, competition, transparency, and li-
quidity. Recent research by the Bank of England concluded that 
the implementation of reforms in the U.S. interest rate swaps mar-
ket yielded significant improvements in pricing and liquidity. 

Although the SEF market continues to evolve, a two-tier struc-
ture unfortunately persists, preventing investors from fully partici-
pating in all of the various SEF liquidity pools. This two-tier mar-
ket, which reserves certain liquidity pools for dealers only, and con-
fines investors to others, hinders choice and competition, and frus-
trates the core principle of impartial access. A key roadblock per-
petuating the two-tier SEF marketplace is the practice of post-
trade name give-up where the identities of counterparties to other-
wise anonymous trades are revealed or given up post-trade. This 
is a legacy practice that no longer serves any legitimate purpose for 
cleared swaps where counterparties face clearinghouses and not 
each other. However, by systematically revealing private trading 
information, name give-up deters investors from participating on 
those SEFs that employ it, namely, the historically dealer-to-dealer 
SEFs. We believe regulatory action is needed to remove this im-
pediment to investors and partial access to all SEFs. 

We appreciate the Committee’s oversight of derivatives clearing 
and trading, and I thank you for the opportunity to speak here 
today. I would be happy to answer any questions. 

[The prepared statement of Mr. Berger follows:]

PREPARED STATEMENT OF STEPHEN JOHN BERGER, DIRECTOR, GOVERNMENT AND 
REGULATORY POLICY, CITADEL, LLC, NEW YORK, NY; ON BEHALF OF MANAGED 
FUNDS ASSOCIATION 

Chairman Scott, Ranking Member Scott, my name is Stephen Berger and I am 
the Director, Government & Regulatory Policy, of Citadel LLC. Citadel is a global 
financial firm built around world-class talent, sound risk management, and innova-
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tive market-leading technology. For more than a quarter of a century, Citadel’s 
hedge funds and capital markets platforms have delivered meaningful and measur-
able results to top-tier investors and clients around the world. Citadel operates in 
all major asset classes and financial markets, with offices in the world’s leading fi-
nancial centers, including Chicago, New York, San Francisco, Boston, London, Hong 
Kong, and Shanghai. 

I am here today to speak on behalf of Managed Funds Association (‘‘MFA’’) and 
its members regarding the impact of the G20 clearing and trade execution require-
ments for OTC derivatives. MFA represents the majority of the world’s largest 
hedge funds and is the primary advocate for sound business practices for hedge 
funds, funds of funds, managed futures funds, and service providers. MFA’s mem-
bers manage a substantial portion of the approximately $3 trillion invested in hedge 
funds around the world. Our members serve pensions, university endowments, and 
other institutions. 

MFA’s members are among the most sophisticated investors and play an impor-
tant role in our financial system. They are active participants in the commodity and 
securities markets, including over-the-counter (‘‘OTC’’) derivatives markets. They 
provide liquidity and price discovery to capital markets, capital to companies seek-
ing to grow or improve their businesses, and important investment options to inves-
tors seeking to increase portfolio returns with less risk, such as pension funds trying 
to meet their future obligations to plan beneficiaries. MFA members engage in a va-
riety of investment strategies across many different asset classes. As investors, MFA 
members help dampen market volatility by providing liquidity and pricing efficiency 
across many markets. Hedge fund managers are fiduciaries that invest funds on be-
half of institutional and high-net worth investors. Our members’ skills help their 
customers plan for retirement, honor pension obligations, and fund scholarships, 
among other important goals. 

As part of their asset management strategies, MFA members are active partici-
pants in the derivatives markets, and have consistently supported reforms to the 
OTC derivatives markets in Title VII of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (‘‘Dodd-Frank Act’’) that mitigate systemic risk, increase 
transparency, and promote an open, competitive, and level playing field. We wel-
comed the market’s transition to central clearing for liquid, standardized swaps that 
occurred over the course of 2013, and actively engaged in the market’s evolution of 
trading liquid, standardized, cleared swaps on registered swap execution facilities 
(‘‘SEFs’’) that commenced in 2014. 

As a result, MFA has a strong interest in the successful implementation of central 
clearing and organized trade execution in the OTC derivatives markets, which fur-
ther the goals of the G20 and the Dodd-Frank Act to mitigate systemic risk and pro-
vide open and accessible markets for investors. In this respect, we believe there are 
several additional steps that the Commodity Futures Trading Commission (‘‘CFTC’’) 
should take to promote further central clearing and the market’s transition to trad-
ing on SEFs. These steps include: (1) expanding mandatory central clearing of inter-
est rate swaps (‘‘IRS’’) to include swaps denominated in all the G10 currencies; (2) 
further working with the Securities and Exchange Commission (‘‘SEC’’) to develop 
a viable portfolio margining regime for cleared credit default swaps (‘‘CDS’’) as man-
dated by Congress in the Dodd-Frank Act, (3) codifying existing CFTC staff guid-
ance addressing impartial access to SEFs; (4) clearly prohibiting post-trade name 
disclosure by SEFs that offer anonymous execution of cleared swaps; and (5) making 
certain other targeted amendments to its final SEF rules to improve the overall 
trading regime. In addition, we believe the Basel Committee on Banking Super-
vision (‘‘Basel Committee’’) should modify its treatment of segregated initial mar-
gin for centrally cleared derivatives for purposes of the Basel III leverage ratio to 
ensure that central clearing remains affordable for customers. 

On behalf of MFA, I appreciate the Committee’s review and oversight of the im-
pact of the G20 clearing and trade execution requirements. MFA has consistently 
provided constructive comments and suggestions to regulators to help implement 
these mandates. We believe our comments are consistent with the Committee’s pub-
lic policy goals and will further enhance the benefits of OTC derivatives markets. 
As active participants in the U.S. markets for OTC derivatives, we would like to 
work with the G20 countries, Congress, the Committee, the CFTC, and all other in-
terested parties to further the optimal implementation of the clearing and trade exe-
cution rules, which will reduce systemic risk, ensure affordable and impartial access 
to our financial markets, and strengthen our nation’s economy. 
Central Clearing and Its U.S. Implementation 

MFA has consistently supported policymakers’ efforts to reduce systemic risk in 
the derivatives markets by transitioning standardized and liquid OTC derivative 
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1 Remarks of Timothy G. Massad before the Swaps Execution Facilities Conference (SEFCON 
V), November 12, 2014, available at: http://www.cftc.gov/PressRoom/SpeechesTestimony/
opamassad-4. 

2 See LCH Daily Volumes—SwapClear Global, available at: http://www.lch.com/en/asset-
classes/otc-interest-rate-derivatives/volumes/daily-volumes-swapclear-global. 

3 See CME Open Volume Tracker, available at: http://www.cmegroup.com/education/cme-vol-
ume-oi-records.html. 

4 See https://www.theice.com/clear-credit. 
5 See CFTC notice of proposed rulemaking on ‘‘Clearing Requirement Determination under 

Section 2(h) of the CEA for Interest Rate Swaps’’ (‘‘CFTC Additional IRS Proposal’’), avail-
able at: http://www.cftc.gov/idc/groups/public/@newsroom/documents/file/
federalregister060916.pdf. 

contracts into central clearing. The implementation of central clearing was a central 
goal of the 2009 G20 commitments and the U.S. has been at the forefront of the 
move to central clearing. 

MFA believes that central clearing has reduced systemic risk by eliminating the 
complex, interconnected web of counterparty exposures and replacing it with a safer 
system where all counterparties face a single well-regulated central counterparty 
(‘‘CCP’’). Today, the prominent CCPs serving the U.S. market are operated by CME 
Group (‘‘CME’’), the Intercontinental Exchange, Inc. (‘‘ICE’’), and LCH.Clearnet 
(‘‘LCH’’). While not all derivatives products have sufficient liquidity to merit being 
made subject to the mandatory clearing requirement, in the U.S., we have seen the 
successful implementation of central clearing for a significant portion of the IRS and 
index CDS markets. 

The progress in implementing central clearing in the U.S. has been impressive. 
According to CFTC Chairman Timothy Massad, approximately 75% of outstanding 
U.S. swap transactions (measured by notional value) are being cleared, as compared 
to only 16% in 2007.1 In particular, the progress in implementing central clearing 
for end-users and other customers of OTC derivatives has been notable. LCH has 
approximately $21.3 trillion notional of customer IRS transactions outstanding.2 At 
CME, open interest in IRS is approximately $17.7 3 trillion notional, and predomi-
nantly driven by customers. Finally, ICE has cleared approximately $20.8 trillion 
notional of index CDS for customers.4 

As a result, in MFA’s view, the implementation of central clearing in the U.S., 
thus far, has been successful and made our financial system much safer. In par-
ticular, we believe that central clearing has greatly benefitted the market by:

• Mitigating systemic risk and reducing the risk of contagion;
• Providing a mechanism for the orderly unwind of the portfolio of a defaulting 

market participant that is also designed to protect non-defaulting customers 
from losses;

• Promoting discipline with respect to margin and collateral practices;
• Improving market transparency;
• Increasing competition among potential trading counterparties and liquidity 

providers; and
• Supporting the migration of trading onto more open, transparent, trading 

venues.
In addition, the CFTC has enhanced the integrity of the execution-to-clearing 

workflow by implementing straight-through processing (‘‘STP’’) requirements. The 
CFTC’s STP rules require clearing members to conduct pre-execution credit checks 
in order to pre-empt post-execution rejections of trades submitted for clearing, and 
to establish strict timeframes around how quickly an executed trade must be sub-
mitted to, and accepted or rejected by, a CCP. As a result, these STP requirements 
strengthen market resilience, enhance risk management, protect investors by reduc-
ing counterparty risk, and promote overall market transparency and efficiency. Im-
portantly, the CFTC’s STP rules established a standard that has now been adopted 
by the European Union (‘‘EU’’) in the context of implementing the Markets in Fi-
nancial Instruments Directive (‘‘MiFID II’’). 

While not all of the G20 countries have implemented mandatory clearing require-
ments, we appreciate the positive steps taken by many countries to achieve harmo-
nization and implementation of central clearing on a global basis. For example, 
mandatory central clearing of certain OTC derivatives will begin in the EU later 
this month. In addition, central clearing has already begun in Australia and Mexico, 
and is expected to begin soon in other countries, including Canada, Hong Kong, 
Singapore, and Switzerland. Notably, in light of these global developments, the 
CFTC has recently proposed to expand the central clearing requirement in the U.S. 
to harmonize with these foreign jurisdictions.5 Last, we applaud the CFTC and the 
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6 See The United States Commodity Futures Trading Commission and the European Commis-
sion: Common approach for transatlantic CCPs, 10 February 2016, available at: http://
www.cftc.gov/idc/groups/public/@newsroom/documents/speechandtestimony/eu_cftcstate
ment.pdf. 

7 The G10 currencies are the U.S. Dollar (USD), Euro (EUR), Japanese Yen (JPY), British 
Pound (GBP), Swiss Franc (CHF), Australian Dollar (AUD), New Zealand Dollar (NZD), Cana-
dian Dollar (CAD), Swedish Krona (SEK), and Norwegian Krone (NOK). 

8 See European Commission Delegated Regulation (EU) . . ./. . . of 10.6.2016 supplementing 
Regulation (EU) No 648/2012 of the European Parliament and of the Council with regard to reg-
ulatory technical standards on the clearing obligation, 10 June 2016, available at: http://
ec.europa.eu/finance/financial-markets/docs/derivatives/160610-delegated-regulation_en.pdf. 

9 Under CFTC rules, a clearing member must separately account for, and segregate as belong-
ing to the customer, all money, securities and property it receives from a customer as margin. 
See 17 CFR §§ 1.20–1.30; 17 CFR §§ 22.2–22.7; see also CFTC Chairman Timothy Massad, Testi-
mony before the U.S. House Committee on Agriculture (Feb. 12, 2015). 

European Commission for reaching an agreement on a common approach to the reg-
ulation of CCPs earlier this year.6 This agreement will help to ensure that the G20 
goal of global, harmonized OTC derivatives regulation is fully achieved. 
Expanding Central Clearing of IRS to Other Currencies 

Consistent with the CFTC Additional IRS Proposal, MFA supports the expansion 
of central clearing to IRS denominated in additional currencies. 

Under current CFTC rules, the clearing requirement applies only to IRS denomi-
nated in the G4 currencies, which include U.S. Dollars, Euros, Japanese Yen, and 
British Pound Sterling. MFA believes that the clearing mandate should be expanded 
to include IRS denominated in all of the G10 currencies 7 because those additional 
IRS classes are traded in significant volumes globally. 

The CFTC Additional IRS Proposal to expand the clearing mandate would apply 
to IRS denominated in Australian dollars, Swiss francs, Canadian dollars, Mexican 
pesos, Polish zloty, Swedish Krona, Norwegian Krone, Hong Kong dollars, and 
Singapore dollars. The European Commission has also recently adopted final regu-
latory technical standards that expand the EU clearing mandate to IRS denomi-
nated in Polish zloty, Swedish Krona, and Norwegian Krone.8 The CME and LCH 
already clear IRS denominated in these currencies and market participants already 
voluntarily clear a significant amount of these instruments. 

Consistent with the goal of reducing systemic risk through the international con-
vergence of central clearing, MFA believes that transitioning IRS denominated in 
the G10 currencies to the clearing requirement is appropriate and timely. 
Ensuring the Affordability of Customer Clearing 

Customers are a vital part of the derivatives markets and have been critical to 
the success of central clearing in the U.S. While some clearing of swaps between 
dealers existed prior to enactment of the Dodd-Frank Act, artificial barriers to entry 
prevented customers from similarly participating in the cleared swaps market. Im-
plementation of the central clearing requirement eliminated many of those artificial 
barriers and resulted in substantial customer clearing. 

However, at present, swaps customers exclusively access CCPs indirectly through 
clearing members, rather than becoming direct members of CCPs, for a variety of 
reasons, both financial and operational. MFA expects the demand for clearing serv-
ices to increase as regulators in different jurisdictions fully implement their respec-
tive mandatory clearing initiatives. As a result, it is critical that customer clearing 
services remain available at an affordable price to ensure that customers have fair 
and equal access to CCPs. 

MFA has strong concerns about the Basel Committee’s treatment of segregated 
initial margin for centrally cleared derivatives exposure under the Basel III leverage 
ratio (‘‘Leverage Ratio’’) because it threatens the ability of customers to use cen-
trally cleared derivatives and could limit the ability of end-users to hedge their 
risks. 

CCPs’ risk management methodologies are predicated on the collection of initial 
margin and variation margin from clearing members and customers in order to 
collateralize potential exposure. In addition, direct clearing members guarantee pay-
ment of their customers’ obligations to the CCP. Because the initial margin is the 
customer’s money,9 CFTC rules require clearing members to segregate customer 
funds from the clearing member’s own assets. 

While the Basel Committee’s framework captures a clearing member’s guarantee 
to the CCP as an off-balance sheet exposure, the Leverage Ratio fails to provide an 
offset that recognizes the exposure-reducing effect of customers’ segregated initial 
margin. According to the Basel Committee, the reason for the lack of an offset for 
customer initial margin is that segregated customer initial margin not only offsets 
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10 In the United States, segregated margin cannot be reinvested except for investments in low-
risk and highly liquid assets, such as U.S. government securities, managed ‘‘with the objectives 
of preserving principal and maintaining liquidity’’. See 17 CFR § 1.25(b). 

11 Applicable U.S. margin and CCP regulations result in a significant majority of margin being 
passed onto the CCP. Although margin rules vary across jurisdictions outside of the U.S., non-
U.S. margin frameworks for centrally cleared derivatives generally result in a substantial por-
tion of margin held at the CCP rather than the clearing member. 

12 The Commodity Markets Council (‘‘CMC’’) estimates that the Leverage Ratio, as currently 
structured, would increase the cost of using cleared derivatives by more than five times current 
levels. This estimate is based on conversations by CMC members with clearing members. The 
increase in costs would be due to increased fees for cleared derivatives. CMC and MFA members 
also anticipate incurring business costs due to their diminished ability to hedge commercial and 
financial risks. See also, Fiona Maxwell, Non-bank FCMs unlikely to fill OTC gap, RISK, Oct. 
7, 2015, available at: http://www.risk.net/risk-magazine/news/2429225/non-bank-fcms-un-
likely-to-fill-otc-gap#. 

exposures, but also can be used by the clearing member for further leverage. In the 
U.S., segregation rules severely restrict the ability of initial margin to be held in 
anything other than extremely low-risk and extremely liquid assets, assuring that 
it is always available to absorb losses ahead of the bank.10 Moreover, the substan-
tial majority of segregated initial margin is posted to the CCP, and therefore, is en-
tirely outside the control of the clearing member.11 

The Leverage Ratio’s failure to recognize the purpose of segregated initial margin 
is a threat to the use of cleared derivatives by customers. Because of the lack of 
offset, clearing members will incur large Leverage Ratio exposures, which will likely 
raise prices for customer clearing significantly. The Leverage Ratio, as currently 
structured, is estimated to increase significantly the cost of using cleared deriva-
tives.12 This substantial cost increase may cause customers to reduce their hedging 
activities to levels that are inadequate to manage their risk, which could result in 
price increases and volatility for food, gasoline, and other consumer goods. 

Therefore, to ensure the continued affordability and robustness of customer clear-
ing in the U.S., we respectfully request that the Committee encourage the Basel 
Committee to modify the Leverage Ratio by providing an offset for clearing members 
to the extent that customer initial margin is posted to the CCP, or is segregated 
under the U.S. regulatory regime. 
Ensuring a Viable Portfolio Margining Regime 

The Dodd-Frank Act divided jurisdiction over OTC derivatives between the CFTC 
and the SEC. For CDS, the CFTC has jurisdiction over most CDS indices, while the 
SEC has jurisdiction over single-name CDS. The CFTC has mandated clearing of 
certain CDS indices, but the SEC has not yet issued a clearing mandate for single-
name CDS. However, a number of MFA members would like to voluntarily clear sin-
gle-name CDS in order to take advantage of the portfolio margining benefits arising 
from offsetting positions in cleared index CDS and single-name CDS. 

Portfolio margining simply means recognizing the offsetting positions within a 
cleared OTC derivatives portfolio, resulting in margin efficiencies. Section 713 of the 
Dodd-Frank Act specifically encouraged the SEC and the CFTC to work together to 
implement a regulatory framework that facilitates portfolio margining. 

ICE has an offering that enables market participants to clear both index CDS and 
single-name CDS in a CFTC-regulated account under the Commodity Exchange Act, 
as amended (‘‘CEA’’). In 2011, both agencies issued orders approving ICE’s portfolio 
margining regime for dealers’ proprietary CDS positions. Over a year later, both 
agencies approved ICE’s portfolio margining regime for customers. However, the 
SEC’s approval order imposed a number of conditions on ICE and clearing member 
firms seeking to offer a CDS customer portfolio margining program. 

Notably, each clearing member firm is required to establish its own margin meth-
odology that is different from the margin methodology of the CCP and must submit 
its margin methodology to the SEC for review and approval. The requirement for 
each clearing member to have its own margin methodology undermines one of the 
fundamental benefits of central clearing, which is the ability for all market partici-
pants to rely on the same, fully vetted and approved margin methodology main-
tained by the CCP. In addition, it reduces transparency for clearing customers, as 
it is difficult to evaluate and compare the different margin methodologies separately 
established by each clearing member. 

In our view, the requirements imposed by the SEC have delayed voluntary buy-
side clearing of single-name CDS, with resulting adverse effects on trading volume 
and liquidity. We urge the SEC to use the CCP’s vetted and approved margin meth-
odology as the baseline, with clearing members able to collect additional margin as 
they deem appropriate according to their assessment of a clearing customer’s credit 
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13 See Staff Working Paper No. 580 ‘‘Centralized trading, transparency and interest rate swap 
market liquidity: evidence from the implementation of the Dodd-Frank Act’’, Bank of England 
(January 2016), available at: http://www.bankofengland.co.uk/research/Documents/
workingpapers/2016/swp580.pdf. 

14 Pub. L. 111–203, 124 Stat. 1376 (2010). Section 733 of the Dodd-Frank Act amends the CEA 
to require, in pertinent part, that SEFs both establish and enforce participation rules and have 
the capacity to enforce those rules, including the means to provide market participants with im-
partial access to the market. See also CFTC rule 37.202 in the CFTC final rule on ‘‘Core Prin-
ciples and Other Requirements for Swap Execution Facilities’’, 78 Fed. Reg. 33476, 33587 (June 
4, 2013), available at: https://www.gpo.gov/fdsys/pkg/FR-2013-06-04/pdf/2013-12242.pdf. 

risk. This approach will enable a viable portfolio margining regime for cleared CDS 
as mandated by Congress in the Dodd-Frank Act. 
Swap Execution Facilities and the Trade Execution Requirement 

MFA continues to support the Dodd-Frank Act’s goal of transitioning the trading 
of standardized, liquid, cleared swaps onto SEFs that provide open and impartial 
access and enable the emergence of an ‘‘all-to-all’’ market (where multiple market 
participants are able to meet and transact). MFA believes the CFTC SEF framework 
benefits the swaps market and its participants by increasing market efficiency, com-
petition, transparency and liquidity. In fact, according to recent Bank of England 
research, the implementation of the clearing and trading reforms in the U.S. inter-
est rate swaps market has already yielded significant improvements in pricing and 
liquidity, with market participants saving as much as $20–$40 million per day, of 
which $7–$13 million is being saved by market end-users alone per day.13 

While the SEF market continues to evolve, MFA believes the current SEF regime 
can be enhanced by the CFTC taking certain additional steps to address the current 
two-tier market structure and the legacy practice of post-trade name disclosure on 
SEFs that offer anonymous execution of cleared swaps. 
Two-Tier Market 

Nearly 3 years after the launch of the SEF marketplace, MFA is concerned that 
the swaps market remains bifurcated between ‘‘dealer-to-dealer’’ or inter-dealer 
broker (‘‘IDB’’) SEFs that exclude most buy-side firms and ‘‘dealer-to-customer’’ (or 
‘‘D2C’’) SEFs.

• IDB SEFs: In one tier, the IDB SEFs offer central limit order books (‘‘CLOBs’’) 
and voice-brokered request-for-quote (‘‘RFQ’’) models, among others, with trad-
ing on an anonymous basis but the identities of counterparties revealed post-
trade. While IDB SEFs may have onboarded a number of buy-side firms, there 
is no meaningful buy-side trade execution and participation on IDB SEFs.

• D2C SEFs: In the second tier, D2C SEFs offer electronic RFQ systems, which 
effectively require the buy-side to trade with dealers by requesting quotes on 
a name-disclosed basis. Although D2C SEFs provide order books, there is more 
limited liquidity available. Nearly all SEF trading volume by the buy-side oc-
curs on two dominant D2C SEFs via name-disclosed RFQ.

This two-tier market structure prevents the buy-side from accessing important 
pools of liquidity for cleared swaps, including the liquid order books. This market 
structure also confines the buy-side to a ‘‘price-taker’’ role, rather than providing the 
opportunity to become a ‘‘price-maker’’ as well. 

MFA believes that the persistence of the two-tier swaps trading market structure 
‘‘status quo’’ is contrary to Congress’s reform goals. It is inconsistent with the Dodd-
Frank Act’s express impartial access requirement for SEFs.14 In our view, the status 
quo needs to change to improve competition and market liquidity. 

Impartial access has contributed to the health and vitality of several other signifi-
cant markets (such as equities and futures markets, where any participant can 
‘‘make’’ or ‘‘take’’ prices). By contrast, the two-tier swaps market structure perpet-
uates traditional dealers’ control of liquidity and protects their role as exclusive 
‘‘price makers’’. It also limits the manner and extent to which buy-side participants 
may interact in the swaps market. Such structural limitations on liquidity provision 
and risk transfer may increase the likelihood of market volatility and instability 
over the long term. The willingness and capacity of traditional dealers to allocate 
balance sheet (i.e., for dealers to use their own funds) to swaps market-making ac-
tivities appears to be diminishing in certain respects. This trend will likely continue 
over time as traditional dealers continue to restructure their businesses post-finan-
cial crisis and adapt to new capital, leverage, and liquidity requirements under 
Basel III and similar rules. Without swaps market reforms that facilitate impartial 
access to all SEFs and encourage alternative forms of price formation and liquidity 
provision and greater diversity of participation (among participants and modes of 

VerDate 0ct 09 2002 09:03 Sep 20, 2016 Jkt 041481 PO 00000 Frm 00055 Fmt 6633 Sfmt 6621 P:\DOCS\114-53\20492.TXT BRIAN



52

interaction), MFA fears that the U.S. swaps market could risk greater volatility and 
dislocation in times of market stress. 

Congress designed the swaps market reforms under Title VII of the Dodd-Frank 
Act to produce a more competitive and transparent swaps market structure. Based 
on the examples set by other significant trading markets noted above, MFA believes 
that true impartial access, once implemented and enforced, will provide a stronger 
foundation for U.S. swaps market liquidity and enhance price transparency in the 
U.S. swaps market. This outcome will contribute beneficial effects to the nation’s 
economy. 
Post-Trade Name Give-Up 

A key mechanism suppressing buy-side trading on IDB SEFs and directly contrib-
uting to the current two-tier market structure in the U.S. is the legacy practice of 
post-trade name disclosure (or ‘‘give up’’). We believe that a SEF that imposes access 
limitations that deter buy-side participation in its market contravenes the impartial 
access requirement. Even though otherwise eligible buy-side participants have ac-
cess to all SEFs in theory, the loss of anonymity caused by the continuation of post-
trade name disclosure is a strong disincentive to buy-side participation in IDB SEFs 
in practice. 

The practice of post-trade name give-up originates in anonymous markets for 
uncleared swaps. Participants in the uncleared swaps market reasonably need to 
limit the firms with which they may trade in order to manage counterparty credit 
risk. Further, to record each new bilateral swap with a given counterparty on their 
books, participants need to learn the identity of the counterparty with whom they 
were matched. Thus, post-trade name disclosure and the attendant limitations on 
interactions among market participants are justified in the uncleared swaps mar-
kets where counterparties have credit exposure to each other. 

While the practice may have served a purpose prior to the implementation of the 
current swaps trading and clearing regime, today it needlessly reveals the identities 
of counterparties to otherwise anonymous cleared trades. In the early days of the 
cleared swaps market, counterparties used post-trade name disclosure to coordinate 
submission of trades to clearing after trade execution. However, the successful im-
plementation of STP for SEF-executed trades, including the pre-trade credit check 
process, has eliminated any need to use post-trade name disclosure to either man-
age counterparty credit risk or facilitate clearing submission. Post-trade name dis-
closure nevertheless continues to occur as a routine practice on IDB SEFs. 

MFA strongly believes that for swaps that are anonymously executed and then 
immediately cleared, there is no legitimate reason for a party to the cleared swap 
to know the identity of its original executing counterparty. Once the CCP accepts 
the trade for clearing, the trade exists only as a cleared trade. The obligations to 
perform on a cleared trade run only between the CCP and the party to the trade 
(and, where applicable, its agent clearing member). In a cleared trade, the CCP is 
the sole counterparty to each of the original transacting parties, and, again, the 
original transacting parties have no rights or responsibilities with respect to each 
other. 

As a result, we firmly believe that the legacy practice of post-trade name disclo-
sure no longer has a legitimate commercial, operational, credit or legal justification 
in cleared swap markets where transacting parties face the clearinghouse and are 
not exposed to each other’s credit risk following trade execution. 
Adverse Effects of Post-Trade Name Disclosure in the Current Swaps Trading and 

Clearing Regime 
Among its other adverse effects, post-trade name disclosure is a source of random 

and uncontrolled ‘‘information leakage’’ of private information on SEFs that offer 
anonymous execution of cleared swaps. It deters buy-side firms from trading on IDB 
SEFs because it reveals a firm’s private trading positions and trading strategies to 
competitors or dealers. By doing so, post-trade name disclosure appears inconsistent 
with CFTC rules prohibiting access to private trading information. In contrast, 
when a buy-side firm discloses its identity and trading interests in the RFQ market, 
a buy-side firm has control of the associated ‘‘information leakage’’ because it can 
choose to whom it sends an RFQ. 

Prohibiting post-trade name disclosure on SEFs would protect the privacy of an 
original counterparty’s identifying information as required by CFTC rule 49.17(f)(2), 
as amended. In response to concerns that MFA and other market participants raised 
that the identity of counterparties to anonymously executed swap trades could be 
inadvertently revealed post-trade by a swap data repository (‘‘SDR’’), the CFTC 
voted unanimously to adopt an interim final rule that amended the scope of CFTC 
rule 49.17(f)(2) by making explicit the limitation on counterparty access to data and 
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information related to an anonymously executed, cleared swap that applies to SDRs 
by virtue of the privacy requirements of CEA section 21(c)(6). Without further regu-
latory action to prohibit the practice of post-trade name disclosure, a counterparty 
can continue to obtain the identities of its original transacting parties from the SEF 
or from the affirmation hub that processes the SEF’s trades, even though the SDR 
is required to protect the privacy of such information. Because section 21(c)(6) of the 
CEA mandates the privacy requirement imposed under CFTC rule 49.17(f)(2), MFA 
believes that allowing a SEF to facilitate or permit post-trade name disclosure frus-
trates clear Congressional intent. 

Post-trade name disclosure also perpetuates informational and trading advantages 
for traditional dealers that benefit from their ability to access and achieve full visi-
bility into both the inter-dealer and dealer-to-customer markets. Buy-side firms do 
not have true impartial access to the IDB SEFs that offer anonymous execution 
through CLOBs and other execution models due to the continued practice of post-
trade name disclosure. MFA believes that the continuation of this practice creates 
an uneven playing field and impairs competition, as it reduces pre-trade price trans-
parency for otherwise qualified buy-side market participants and restricts their abil-
ity to trade certain swap products anonymously. 

Due to the nature of liquidity in swap markets, it is unlikely that the market will 
resolve this artificial barrier to buy-side participation on IDB SEFs on its own. Post-
trade name disclosure appears inconsistent with the letter and intent of the Dodd-
Frank Act’s swaps market reforms and CFTC rules, and in our view the CFTC has 
ample authority to prohibit this practice. MFA believes that regulatory action to 
prohibit post-trade name disclosure would increase the volume of buy-side trading 
on SEFs as it would attract more users and thus more trading volume to these plat-
forms, and allow more flexible and efficient execution of both outright swaps and 
package transactions. 

While some argue that market dynamics will address post-trade name disclosure 
and its adverse effects, we respectfully disagree. Commercial and competitive dy-
namics make it difficult for any one IDB SEF to disable post-trade name disclosure 
unilaterally, as traditional dealers that opposed such a change might easily shift 
their trading to other IDB SEFs. This is a classic case where only the regulator can 
readily bring competition and fairness to the market by eliminating post-trade name 
disclosure on any SEF that offers anonymous execution of cleared swaps. Doing so 
will increase the diversity, breadth, and depth of liquidity on SEFs and thereby re-
duce the potential for market volatility and disruptions. 

MFA is aware of several arguments to preserve the practice of post-trade name 
disclosure on IDB SEFs. We summarize below our counter-arguments based on the 
extensive swaps trading experience of many MFA members.

• Post-Trade Name Disclosure is Not Necessary to Deter ‘‘Gaming’’. Some have ar-
gued that the practice of post-trade name disclosure should be preserved to pre-
vent buy-side firms from ‘‘gaming’’ the market. Proponents of this view claim 
that buy-side firms could post a low resting bid (or high resting offer) in an 
anonymous CLOB, and then solicit a dealer through an RFQ to motivate the 
dealer to lower its price in reliance upon the price level posted in the CLOB. 
This theoretical risk exists in any market that employs both anonymous and 
disclosed trading protocols and historically, has not risen to a level of serious 
concern. The Treasury securities and foreign exchange markets, for example, 
have operated for years with both anonymous and disclosed execution channels, 
and participants have been able to trade across both without concerns of gam-
ing. Nothing about the swaps market necessitates a different policing paradigm 
from other markets. Further, SEF CLOBs require market participants to post 
firm resting bids/offers. SEF participants that attempt to ‘‘game’’ dealers on 
pricing would be at risk of their firm offers being matched, resulting in poten-
tially unfavorable positions. The likelihood of detection for engaging in any 
gaming behavior, regardless of whether or not a SEF uses post-trade name dis-
closure in its market, also serves as a strong deterrent. Such actions carry seri-
ous reputational and enforcement risks that buy-side market participants natu-
rally avoid.

• Post-Trade Name Disclosure Does Not Facilitate Dealer Capital Allocation. Con-
trary to some claims, MFA believes that post-trade name disclosure does not 
help dealers in allocating their capital among their customer base. In an anony-
mously executed market, there is no affirmative decision by a dealer to direct 
business to a particular counterparty based on a pre-existing relationship, or to 
reward loyal customers with better prices—the parties are transacting only on 
the basis of anonymously posted bids and offers. The pricing for a particular 
swap does not change when the parties’ identities are disclosed to each other 
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15 See MFA Petition for Rulemaking to Amend Certain CFTC Regulations in Parts 1 (General 
Regulations under the Commodity Exchange Act), 39 (Derivatives Clearing Organizations, Sub-
part B—Compliance with Core Principles) and 43 (Real-Time Public Reporting), submitted to 
Mr. Christopher Kirkpatrick, Secretary of the Commission, on October 22, 2105, available at: 
https://www.managedfunds.org/wp-content/uploads/2015/10/CFTC-Petition-for-SEF-Rules-
Amendments-MFA-Final-Letter-with-Appendix-A-Oct-22-2015.pdf. 

post-execution. MFA does not expect that the elimination of post-trade name 
disclosure will have any impact on future pricing of such swap trades, because 
trading decisions are not based on the identity of the counterparty to begin 
with.

• Concerns that Dealers Will Provide Less Liquidity to Markets Without Post-
Trade Name Disclosure Lack Precedent in Similar Markets. In electronic order-
driven trading markets, it should not matter whether a dealer’s counterparty 
is another dealer or a buy-side firm. Thus, these markets should remain anony-
mous to create a level playing field for all participants. Further, as the willing-
ness and capacity of traditional dealers to allocate balance sheet to swaps mar-
ket-making activities appears to be diminishing in certain respects due to Basel 
III’s higher capital requirements, regulatory steps that promote impartial access 
to all SEFs encourage alternative forms of price formation and liquidity provi-
sion and greater diversity of participation (among participants and modes of 
interaction). These steps are essential investments for building a more robust 
and competitive swaps market in our country.

In MFA’s view, the unintended consequence of regulatory inaction may be in-
creased volatility in the U.S. swaps market. It is time for the CFTC to exercise its 
regulatory authority to prohibit post-trade name disclosure for anonymously exe-
cuted, cleared swaps. By doing so, the CFTC will promote the transition to SEFs 
that operate in accordance with Dodd-Frank’s contemplated reforms for the U.S. 
swaps market. We anticipate that regulatory prohibition of this practice will encour-
age greater voluntary trading by buy-side firms on IDB SEFs and make the SEF 
regime more attractive internationally, as a result of the true impartial access to 
these markets. 

MFA petitioned the CFTC for this rule change as well as other rule changes to 
improve the SEF regime, as discussed below. We respectfully urge the Committee 
to support such changes at the CFTC. 

Proposed SEF-Related Rule Amendments 
MFA urges the CFTC to modify and update its SEF-related rules in light of expe-

rience with SEF trading. In October 2015, MFA submitted a petition to the CFTC 
to amend certain provisions of its regulations related to OTC derivatives trading on 
SEFs, based on MFA members’ experiences to date and the ‘‘lessons learned’’ 
through the implementation process.15 MFA’s proposed amendments would: (1) cod-
ify existing CFTC staff guidance around the implementation of the CFTC’s impar-
tial access requirements; (2) codify existing CFTC staff guidance around the imple-
mentation of the CFTC’s STP requirements; (3) clearly prohibit post-trade name dis-
closure by SEFs for swaps that are executed anonymously; (4) facilitate SEF execu-
tion of package transactions by requiring the package transaction as a whole to be-
come ‘‘made available to trade’’ in order to be subject to the CFTC’s trade execution 
requirement; (5) provide a mandatory public comment period for every ‘‘made avail-
able to trade’’ (‘‘MAT’’) determination submission by a SEF under Part 40 of the 
CFTC’s regulations; (6) establish a clear process for determining when a swap prod-
uct should no longer be considered available to trade on a SEF; (7) codify existing 
CFTC staff guidance and no-action relief around rejection of swaps from clearing 
and resubmission for operational and clerical errors; (8) clarify the order interaction 
requirements between different SEF trading protocols; and (9) modify the definition 
of ‘‘block trade’’ in Part 43 of the CFTC’s regulations to authorize on-SEF execution 
of a block trade as a ‘‘permitted transaction’’ as defined in section 37.9(c) in order 
to facilitate pre-execution credit checks of block trades that are intended to be 
cleared. 

In addition, in subsequent discussions with the CFTC, the MFA also advocated 
for increased mandatory disclosure from SEFs regarding trading protocols, fees, and 
governance. 

I will review MFA’s supporting arguments for each of MFA’s proposed amend-
ments, other than our rationales for the requested rule to prohibit post-trade name 
give-up discussed above. 
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Codify Existing CFTC Staff Guidance: Impartial Access 
MFA’s proposed amendments to section 37.202(c) would codify existing staff guid-

ance to prohibit the use of enablement mechanisms and breakage agreements for 
swaps that are intended to be cleared on SEFs. A SEF that requires or permits such 
arrangements imposes barriers to the buy-side’s access to that SEF and contravenes 
the CFTC’s impartial access requirements. In addition, our proposed amendments 
prohibit a SEF from limiting access to certain types of eligible contract participants 
in a discriminatory manner. Such access limitations could be based on the manner 
in which certain types of eligible contract participants typically interact in the mar-
ket, anticipated levels of trading activity, or entity registration status. These and 
other status-based access criteria also act as artificial barriers to the buy-side’s ac-
cess to SEFs. 
Codify Existing CFTC Staff Guidance: STP 

MFA’s proposed amendments to section 1.73 would codify existing CFTC staff 
guidance clarifying the pre-execution risk management requirements for clearing fu-
tures commission merchants (‘‘FCM’’) and the obligation for SEFs to facilitate com-
pliance with these requirements. 

Consistent with current CFTC staff guidance, MFA’s proposed amendments to 
section 1.74 would establish an outer boundary of 60 seconds after submission of 
a trade to the clearing FCM for acceptance for clearing. Our proposed amendments 
would retain the current timing standard of ‘‘as quickly as technologically prac-
ticable if fully automated systems were used’’ (‘‘ASATP’’) to require timing reduc-
tions for clearing acceptance from the 60 second outer boundary that continuing im-
provements in technology will enable. 

Finally, consistent with current CFTC staff guidance, MFA’s proposed amend-
ments to section 39.12(b)(7) would establish an outer boundary of 10 seconds after 
submission of any trade for clearing to a CCP for the CCP to accept or reject a trade 
for clearing. Our proposed amendments would retain the ASATP standard to re-
quire timing reductions for clearing acceptance from the 10 second outer boundary 
that continuing technology improvements will enable. 
More Clearly Address Package Transactions in MAT Determination Process 

MFA’s proposed amendments to section 37.9 would revise the definition of a ‘‘re-
quired transaction’’ to include ‘‘any transaction involving a stand-alone swap or any 
package transaction that is subject to the trade execution requirement in section 
2(h)(8) of the [CEA]’’. We would also define a ‘‘package transaction’’ as follows:

Package transaction means a transaction involving two or more instruments: 
(1) that is executed between two or more counterparties; (2) that is priced or 
quoted as one economic transaction with simultaneous or near simultaneous 
execution of all components; (3) where the execution of each component is con-
tingent upon the execution of all other components; and (4) where the risk of 
the offsetting components is reasonably equivalent.

A transaction meeting this definition would not be deemed a required transaction, 
unless the package transaction as a whole has become subject to the CFTC’s trade 
execution requirement in section 2(h)(8) of the CEA. 

Based on the implementation experiences of MFA members, we believe a deter-
mination should be made regarding the liquidity characteristics of the package 
transaction as a whole. This approach would avoid the need for CFTC staff to resort 
to issuing serial no-action relief as the industry continues to work on the remaining 
execution challenges and infrastructure solutions for certain types of package trans-
actions. 

This approach differs from the current process, where a MAT determination has 
implications not only for the execution of a given swap on a stand-alone basis, but 
also for all package transactions that include such a swap. Both the liquidity profile 
and the ability of market infrastructure to facilitate trading of swaps executed on 
a stand-alone basis versus as part of a package transaction can vary widely. There-
fore, our changes to section 37.10 would require SEFs to apply the CFTC’s MAT cri-
teria separately at the package level to avoid execution challenges and the need for 
extended or permanent staff no-action relief from the trade execution requirement 
for certain types of package transactions. 
Provide Public Comment Period for MAT Determinations 

MFA’s proposed amendments would require a public comment period with respect 
to each MAT determination submission by a SEF. We believe a mandatory public 
comment period would provide market participants with a critical opportunity to in-
form the CFTC as to a swap product’s suitability and the industry’s technological 
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and operational readiness to move the product from the OTC market to SEF trad-
ing. We also believe that our proposed amendments would enable the CFTC to per-
form a more meaningful oversight role, furthering international harmonization. 
Establish a Process for de-MAT Determinations 

MFA’s proposed amendments would establish a clear process for determining 
when a stand-alone swap or package transaction is no longer available to trade on 
a SEF (a ‘‘de-MAT determination’’), based on the CFTC’s current six MAT factors. 
We believe the CFTC should administer this process by retaining its authority to 
make such a determination on an annual basis or if the CFTC receives notice of 
de-listing submissions from at least two SEFs for a particular swap. Consistent with 
our request for MAT determinations, our proposed amendments would also require 
a public comment period to further inform the CFTC’s consideration of any de-MAT 
determination. 

We believe that a separate de-MAT determination process would serve as an im-
portant check-and-balance mechanism, rather than a process that relies exclusively 
on determinations of SEFs. If none of the six MAT factors support a determination 
that a stand-alone swap or a package transaction is made available to trade, as con-
firmed objectively by the CFTC’s broader view of market trading data for the prod-
uct in question, the CFTC should issue a public de-MAT determination order that 
will suspend the trade execution requirement for that product. That suspension 
would apply universally to all SEFs. 
Codify Existing CFTC Staff Guidance and No-Action Relief: Rejection from Clearing 

and Resubmission 
MFA’s proposed amendments would codify, with clarifying modifications, existing 

CFTC staff no-action letter 15–24 that facilitates the correction of operational or 
clerical errors made in the submission of a swap to clearing. Specifically, the current 
no-action letter authorizes the resubmission of a corrected trade that matches the 
terms and conditions of the erroneous trade, other than the relevant operational or 
clerical error and the time of execution. MFA’s proposed amendments would also 
further codify the treatment of an intended-to-be-cleared swap that is rejected from 
clearing (i.e., void ab initio), which MFA strongly supports. 

We note that ESMA included both void ab initio and a resubmission procedure 
in its published regulatory technical standards under MiFID II. As a result, codi-
fying these points would further harmonization between SEFs and MiFID II trading 
venues. 
Clarify RFQ and Order Interaction 

MFA’s proposed amendments to section 37.9(a)(3)(i) involve the CFTC’s require-
ment that firm bids and offers must be taken into account and communicated to an 
RFQ requester along with the RFQ responses. These amendments would further 
clarify that any firm bid or offer that is communicated to an RFQ requester in this 
situation must be provided in an executable form so that the RFQ requester can 
easily access such price if so desired. In addition, as SEFs continue to make innova-
tions in trading protocols, it is important that the order interaction requirement not 
be construed so narrowly as to render it inapplicable for these new trading proto-
cols. As a result, these amendments would clarify that a SEF must communicate 
to an RFQ requester any firm bid or offer pertaining to the same instrument resting 
on any of the SEF’s markets, trading systems or platforms. We believe these amend-
ments promote pre-trade price transparency by ensuring the RFQ requester has the 
ability to view and access competitive firm quotes anywhere on the SEF. 
Codify Existing CFTC Staff No-Action Relief: Eliminate ‘‘Occurs Away’’ Requirement 

for Authorized On-SEF Execution of Block Trades 
MFA’s proposed amendments would codify, with modification, existing CFTC staff 

no-action letter 14–118 by eliminating the ‘‘occurs away’’ requirement for block 
trades. More specifically, our proposed amendments would expressly authorize on-
SEF execution of any block trade as a permitted transaction. By doing so, a block 
trade can be executed by RFQ to 1 or by voice to facilitate the requisite pre-execu-
tion credit checks of block trades that are intended to be cleared. 
Increased Mandatory Disclosure from SEFs regarding Trading Protocols, Fees, and 

Governance 
In November 2015, the CFTC issued a notice of proposed rulemaking regarding 

‘‘Regulation Automated Trading’’, which included a provision requiring a designated 
contract market (‘‘DCM’’) to provide additional public information regarding its mar-
ket maker and trading incentive programs. MFA supported such requirement and, 
in addition, recommended that the CFTC require SEFs to make similar types of 
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market maker and trading incentive program disclosures. Applying these trans-
parency requirements to SEFs would level the playing field with DCMs, as DCMs 
may directly compete with SEFs by listing swaps or economically similar contracts. 
MFA believes that such disclosure requirements will provide investors and the 
broader public with more information and transparency into DCM and SEF market 
maker and trading incentive programs, and we agree with the CFTC that such dis-
closure will enhance market integrity. 

Further, it is our view that market participants can benefit from greater trans-
parency from SEFs regarding other important aspects of their offering, including 
trading protocols, fees, and governance. Ensuring that this type of information is 
consistently provided to market participants, will level the playing field and ensure 
that all investors can make informed decisions regarding whether to join a par-
ticular platform. 
Conclusion 

On behalf of MFA, I appreciate the Committee’s review of the impact of the G20 
clearing and trade execution requirements. As discussed, we believe that the CFTC 
should expand mandatory central clearing to IRS denominated in all G10 cur-
rencies. We also believe that the CFTC should engage in further rulemaking to en-
sure anonymous and impartial access to SEFs so as to promote an open, competi-
tive, and level playing field. In addition, we respectfully ask Congress to encourage 
the Basel Committee to modify the Basel III leverage ratio to ensure that central 
clearing remains affordable for customers. We believe that, by promoting central 
clearing and organized trade execution in the OTC derivatives markets, these meas-
ures will advance the G20’s and Congress’s goal of reducing systemic risk. 

MFA is committed to working with Members and staff of Congress, the Com-
mittee, and regulators to reduce systemic risk, ensure affordable and impartial ac-
cess to our financial markets, and strengthen our nation’s economy. Thank you for 
the opportunity to appear before you today. I would be happy to answer any ques-
tions that you may have.

The CHAIRMAN. Thank you, Mr. Berger. 
Mr. Zubrod. 

STATEMENT OF LUKE D. ZUBROD, DIRECTOR, RISK AND
REGULATORY ADVISORY SERVICES, CHATHAM FINANCIAL, 
KENNETH SQUARE, PA 

Mr. ZUBROD. Good morning, Chairman Scott, Ranking Member 
Scott, and Members of the Subcommittee. I thank you for the op-
portunity to testify today regarding certain derivatives-related as-
pects of Dodd-Frank. 

My name is Luke Zubrod, and I am a Director at Chatham Fi-
nancial. Chatham is an independent firm providing advice and 
services to businesses that use derivatives to reduce their interest 
rate, foreign currency, and commodity price risks. Based in Penn-
sylvania, we serve 1,800 firms globally, including clients in every 
state represented by Members of this Subcommittee. 

Our clients’ risk reduction activity benefits the global economy by 
allowing a range of businesses, from manufacturing to agriculture, 
to real estate to financial services, to improve planning and fore-
casting, and offer more stable prices to consumers and a more sta-
ble contribution to economic growth. 

Chatham appreciates this body’s bipartisan efforts to address key 
concerns of non-financial end-users following the passage of Dodd-
Frank, including efforts to clarify that margin and clearing require-
ments should not apply to nonfinancial end-users and their central-
ized treasury units. These efforts were instrumental in eliminating 
key barriers to efficient access of the derivatives market. 

Today, I will identify two similar barriers affecting a range of fi-
nancial end-users that use low volumes of derivatives to reduce 
risk. In particular, clearing and margin requirements when applied 
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to those transacting low volumes of OTC derivatives deter such 
end-users from managing their risks, cause them to manage their 
risks poorly, or dictate that they do so at significant expense. 

Chatham’s clients facing unwarranted burdens due to clearing 
and/or margin requirements touch a wide variety of industries, in-
cluding corporates deemed to be financial in nature, real estate and 
infrastructure funds that make cross-border investments in build-
ings, railroads, ports, et cetera, regional banks that are contem-
plating using derivatives to serve their customers, reduce risk, or 
compete with larger banks in their footprints, microfinance funds 
whose capital is directed toward enabling the world’s poor to lift 
themselves and their families from poverty in developing countries. 

The first burden such firms face relates to the cost of clearing for 
such low volume users. Clearing members typically charge min-
imum monthly fees to establish a relationship that would enable a 
customer to comply with the clearing mandate. These fees vary by 
firm and customer, but typical fees amount to $100,000 per year 
or more. A firm hedging interest rate risks for a single 5 year bank 
loan will thus obligate itself to $1⁄2 million in fees over that period, 
just to have the privilege of hedging in the OTC markets. 

The second burden relates to risk imposed by the margin require-
ments which expose a company to liquidity risk that many firms 
are unwilling to take on. Liquidity risk is the risk that a sudden 
sharp movement in market conditions could force a company to 
come up with sums of cash that are significant to the company on 
short notice. In an extreme case, such margin calls could cause a 
firm to default on an obligation. 

Consider a firm with a 5 year interest rate risk, concerned that 
in today’s historically low interest rate environment, increasing 
rates could adversely affect their ability to make payroll. Such a 
firm could fully eliminate such risk by entering into a 5 year inter-
est rate swap to lock in a fixed interest rate. On $100 million, 5 
year swap, subject to clearing or margin requirements, a firm 
would need to post approximately $2 million at inception, which 
could grow to as much as $12 million in a normally stressed mar-
ket, and $25 million in an extremely stressed market, such as was 
seen during the financial crisis. These costs and risks create unin-
tended consequences by negatively impacting the risk management 
decisions many firms make, causing them to stop hedging and re-
tain risks that may harm business performance or even firm viabil-
ity, hedge poorly in ways that cause them to retain risk, or hedge 
at significant expense and attempt to pass on cost to customers. 

While the benefits of clearing were widely understood when Con-
gress enacted the clearing mandate, the costs were not. We now 
understand clearing to be a system that simply does not accommo-
date small and low-volume users. The consequence is that entities 
whose derivatives use has no ability to undermine financial sta-
bility are cut off from properly or effectively managing their risks. 
Small financial end-users are essentially thrown into a raging sea 
of market volatility without a dependable life preserver. 

These concerns could easily be addressed if Congress exempted 
low-volume users from clearing and margin requirements via a fi-
nancial entities de minimis exception. Such an exception could be 
narrowly tailored to ensure that firms that meaningfully contribute 
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to systemic risk would not be eligible. Such an approach is con-
sistent with approaches adopted or proposed by Australia, Canada, 
Japan, and Singapore. 

Thank you for the opportunity to testify today, and I am happy 
to address any questions you may have. 

[The prepared statement of Mr. Zubrod follows:]

PREPARED STATEMENT OF LUKE D. ZUBROD, DIRECTOR, RISK AND REGULATORY 
ADVISORY SERVICES, CHATHAM FINANCIAL, KENNETH SQUARE, PA 

Good afternoon, Chairman Scott, Ranking Member Scott, and Members of the 
Subcommittee. I thank you for the opportunity to testify today regarding aspects of 
the Dodd-Frank Act that emanated from the G20 agenda for OTC derivatives. My 
name is Luke Zubrod and I am a Director at Chatham Financial (‘‘Chatham’’). Chat-
ham is an independent advisory and technology firm providing services to busi-
nesses that use derivatives to reduce their interest rate, foreign currency and com-
modity price risks (‘‘end-users’’). A global firm based in Pennsylvania, Chatham 
serves as a trusted advisor to over 1,800 end-user clients annually ranging from 
Fortune 100 companies to small businesses, including clients headquartered or 
doing business in every state represented by Members of this Subcommittee. Since 
our founding in 1991, we have advised clients on nearly $4 trillion in hedging trans-
actions. 

Chatham’s clients rely on derivatives to reduce business risks, not for trading or 
speculative purposes. This risk reduction activity benefits the global economy, by al-
lowing a range of businesses—from manufacturing to agriculture to real estate to 
financial services—to improve planning and forecasting, and offer more stable prices 
to consumers and a more stable contribution to economic growth. 

Chatham supports the Dodd-Frank Act’s aims of reducing systemic risk and in-
creasing transparency in the derivatives market. We also appreciate the bipartisan 
efforts of this body to ensure that regulatory burdens are proportionately applied, 
taking into account an entity’s potential ability to jeopardize financial stability. In 
particular, we appreciate efforts to address key concerns of nonfinancial end-users 
following the passage of Dodd-Frank, including efforts to clarify that margin and 
clearing requirements should not apply to such end-users and their centralized 
treasury units. These efforts were instrumental in eliminating key barriers to effi-
cient access of the derivatives market. 

Today, I will identify two similar barriers affecting a range of financial end-users 
that use low volumes of derivatives to reduce risk. In particular, clearing and mar-
gin requirements, when applied to those transacting low volumes of OTC deriva-
tives, deter such end-users from managing their risks, cause them to manage their 
risks poorly or dictate that they manage such risks at significant expense. Indeed, 
per transaction costs for low-volume users are especially high when compared to the 
costs applicable to larger users—a fact that is at odds with their relative contribu-
tions to systemic risk. 

Chatham’s clients facing unwarranted burdens due to clearing and/or margin re-
quirements touch a wide variety of industries, including the following:

• Corporates deemed to be financial in nature under Title VII (e.g., technology 
companies that process certain types of payments);

• Real estate and infrastructure funds that make cross-border investments in 
buildings, railroads, ports and other such physical assets;

• Regional banks that use limited quantities of derivatives products or are con-
templating using such products to serve their customers, reduce risk or compete 
with larger banks in their footprints, and that do not otherwise qualify for the 
small bank exemption; [and]

• Microfinance funds whose capital is directed toward enabling the world’s poor 
to lift themselves and their families from poverty in developing countries.

While the businesses in which these firms engage vary widely, such firms share 
at least two characteristics: they (1) use derivatives to manage and reduce risk and 
(2) do not use quantities of derivatives that are sufficient to jeopardize financial 
market stability. 

Let’s consider the burdens such firms face, assess whether such burdens are nec-
essary for the mitigation of systemic risk and consider what actions might alleviate 
unnecessary burdens. 
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The first burden relates to the cost of clearing for low-volume users. Clearing 
members typically charge minimum monthly fees to establish a relationship that 
would enable a customer to comply with the clearing mandate. These fees vary by 
firm and customer but typical fees amount to $100,000 per year or more. Consider 
a firm that does not qualify for the end-user exception and needs to hedge a single 
interest rate risk over a 5 year period, as might be the case for a firm entering into 
a variable rate bank loan. That firm will obligate itself to $1⁄2 million in fees over 
that period just to have the privilege of hedging in the OTC derivatives market. 

The second burden relates to risk imposed by the margin requirements appli-
cable to cleared swaps and soon to be applicable to swaps that are not centrally 
cleared. Margin requirements expose a company to new risks that many firms are 
unwilling to take on—especially liquidity risk. Liquidity risk is the risk that a sud-
den sharp movement in market conditions could cause a company, via a margin call, 
to come up with sums of cash that are significant to the company on short notice. 
In an extreme case, such a margin call could cause a firm to default on an obliga-
tion. At a minimum, a firm will need to hold back funds that it might otherwise 
invest in its business to ensure it has enough cash on hand to meet margin calls. 

Consider the aforementioned firm with a 5 year interest rate risk. Such a firm 
might be concerned that in today’s historically low interest rate environment, in-
creasing rates could adversely affect their ability to make payroll. In the OTC de-
rivatives market, such a firm could fully eliminate such risk by entering into a 5 
year interest rate swap to lock in a fixed interest rate. Prior to the clearing man-
date, such a firm might have been able to negotiate a credit arrangement that did 
not require it to post cash margin. Rather, banks were able to manage credit risk 
to such borrowers through a variety of other means. The borrower was able to enter 
into the swap without any up-front fees—all costs associated with the swap were 
included in the fixed interest rate paid to the bank. On a $100 million swap, a firm 
would need to post approximately $2 million at inception, which could grow to as 
much as $25 million in a stressed market such as was seen during the financial 
crisis (or approximately $12 million in normalized market conditions). These 
amounts are illustrative of liquidity risks and would not need to be diverted from 
productive use if a firm were exempt from the clearing and margin requirements. 

These costs and risks create unintended consequences by negatively impacting the 
risk management decisions many firms make. In particular, a firm’s risk manage-
ment behavior may change in three ways: the firm may (1) stop hedging, (2) hedge 
poorly or (3) hedge expensively.

1. Stop Hedging: Some firms respond to the high cost of clearing and mar-
gining by choosing not to hedge, retaining risk in their businesses that could 
unnecessarily jeopardize business performance or, in extreme cases, even a 
firm’s viability.

2. Hedge Poorly: Some firms enter into risk management products that force 
them to retain some risks. For example, some firms avoid the liquidity risk 
associated with cleared and margined swaps by managing their risks with 
products like options that do not create uncertain demands on a company’s 
cash. While this may satisfy a firm’s risk management objective in the short 
term, option products generally become very expensive when hedging for 
longer periods, and so companies often buy less protection, increasing their 
exposure to financial market gyrations over the long-term.

2. Hedge Expensively: Some firms may proceed with entering into cleared 
swaps, but incur the substantial costs to do so. This in turn increases the cost 
of their services and/or dampens their ability to deliver returns to investors 
like pension funds.

While the benefits of clearing were widely understood when Congress enacted the 
clearing mandate, the costs were not. We now understand central clearing to be a 
system that simply does not accommodate small and low-volume users. The con-
sequence is that entities whose derivatives use has no ability to undermine financial 
stability are cut off from properly or effectively managing their risks. Small finan-
cial end-users are essentially thrown into a raging see of market volatility 
without a dependable life preserver. 

These concerns could easily be addressed if Congress exempted low-volume users 
from clearing and margin requirements via a financial entities de minimis excep-
tion. Such an exception could be narrowly tailored to ensure that firms that mean-
ingfully contribute to systemic risk would not be eligible. Congress has already rec-
ognized the principle underlying such an exception in Title VII of Dodd-Frank. How-
ever, that principle was narrowly applied to small banks and credit unions (i.e., 
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those with less than $10 billion in assets) and does not include the various types 
of market participants identified in this testimony. 

Numerous foreign governments, including Australia, Canada, Japan and Singa-
pore, have exempted or proposed to exempt a range of financial entities whose 
transaction volumes are relatively small from their clearing and/or margining rules, 
effectively acknowledging the burdens such requirements create for smaller entities 
and the limited public policy benefits of encompassing such entities within the re-
quirements’ scope. 

On the basis of the evidence now available on the cost of clearing and margin, 
the extent to which such costs adversely affect low-volume users, the recognition 
that such entities have limited ability to undermine financial stability, and the ex-
tent to which foreign governments have similarly exempted low-volume users, we 
urge policymakers to enact a financial entities de minimis exception from clearing 
and margin requirements. We believe such a policy would provide needed relief 
without increasing systemic risk. 

We appreciate your attention to these concerns and look forward to supporting the 
Subcommittee’s efforts to ensure that derivatives regulations, while fully reflecting 
the policy objectives of Dodd-Frank, do not unnecessarily burden American busi-
nesses, jeopardize economic growth, or harm job creation by creating barriers to 
tools used to reduce the risk of investing in the economy. 

Thank you for the opportunity to testify today and I am happy to address any 
questions you may have.

The CHAIRMAN. Thank you. Thank you all for your testimony. 
The chair would like to remind Members that they will be recog-

nized for questioning in order of seniority for Members who were 
here at the start of the hearing. After that, Members will be recog-
nized in order of arrival. I appreciate Members’ understanding. 

I now recognize myself for 5 minutes. 
Mr. Edmonds, as we start this hearing, I want to put part of to-

day’s conversation about recovery and resolution in context. U.S. 
clearinghouses are robust financial institutions with significant fi-
nancial resources at their disposal. The recovery or resolution of a 
clearinghouse like ICE or CME would be unprecedented. Can you 
describe what would have to happen to exhaust the resources of a 
major clearinghouse like ICE? 

Mr. EDMONDS. So let’s back up and remember that we all serve 
international customers, and given the European regulation around 
qualified CCPs coming out of the European equivalence debate that 
we have had, means that if you are deemed systemically important, 
either you have to meet that if you are a European clearinghouse, 
or you are going to voluntarily subscribe to those types of robust 
structures. So that means that simultaneously two of your largest 
members are defaulting on exactly the same day, at the same time. 
And your model right now has to be able to support enough collat-
eral to hold against that happening. 

So if you ask me what happens if we are not going to be able 
to survive that, it is going to be more than what those standards 
are, obviously, to get to that point. And that means you are going 
to be in a very stressed market situation, one that is likely unprec-
edented. If you look back at the history of the 2008 crisis, you are 
going to find yourself in a position where we all stress test to what 
those events were, the price shocks that we saw to the marketplace 
and the instruments that we held or we do hold now, based on a 
historical look back to that. So we know we can sustain two. We 
know we can sustain likely more than that, but we have to prove 
every day that we have tool sets in order to survive that. 

If you ask me what happens if it is five or six, I am not sure you 
are worried about us at that point in time. There is a bigger prob-
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lem going on in the global financial markets at that point in time. 
But the short answer is you have to be able to cover at least more 
than two going down at the same time. 

The CHAIRMAN. Ms. Rosenberg, clearinghouses are bigger today, 
but as we talked about at our last hearing, clearing members are 
also required to hold more capital than they did before the crisis. 
How has this changed your concerns about clearinghouse risk? 

Ms. ROSENBERG. Thank you for the question. I would just reit-
erate one point that my colleagues here at the table also made, is 
that in terms of capital that we have to hold against the guarantee 
that we provide on behalf of our customers to the clearinghouse. 
We are currently facing a situation with the leverage ratio where 
the cash that we receive from our customers is actually risk-reduc-
ing because it offsets the exposure that we have to the clearing-
house. And so that has been an impact from our standpoint in 
terms of the capital that we need to hold, and as a result, we are 
seeing a contraction with several other clearing members actually 
exiting the market, and there is greater concentration with respect 
to the market, which is not a good thing for end-users. 

The CHAIRMAN. Mr. Duffy, in a speech last year, Chairman 
Massad noted that clearinghouse risk couldn’t just be understood 
in terms of skin-in-the-game, and that you also had to look at the 
full picture of policies and practices that mitigate risk. What poli-
cies and practices have changed over the last 6 years to better 
manage risk within your clearinghouse? 

Mr. DUFFY. Well, there have been a number of different situa-
tions that we have done, and Mr. Edmonds outlined them, but we 
are all new to OTC clearing, which is what we are talking about 
today. Historically, when you look at CME Group and our base 
businesses, which is futures, we have never had a default to date 
due to a customer loss. So that is one of the biggest issues. 

When you look at the way things are margined today, since 
Dodd-Frank was put into place, we mark-to-market every day, and 
we can mark-to-market every hour. The capital that we accept 
today is different than it was as little as 5 or 10 years ago, so it 
is much more liquid than it was before. 

Those are a couple of the different issues that we have done to 
bolster our clearinghouse. And we have, again, the risk manage-
ment associated with the clearinghouse is critically important to 
us. The governance that is associated with our clearinghouse is im-
portant. We are working with agencies constantly. We are deemed 
a systemically important financial market, so these are all different 
things that we have to cooperate with and we have done a good job 
at it. 

The CHAIRMAN. Thank you. I have a couple of other questions 
but I am going to try to hold to the 5 minute rule and come back 
for a second round of questions, and try to hold every Member to 
that as close as we can. 

I will now recognize the Ranking Member, Mr. Scott, for 5 min-
utes. 

Mr. DAVID SCOTT of Georgia. Thank you, Chairman Scott. 
My concern in this entire harmonization cross-border equivalency 

issue has been to make sure that our financial firms, our clearing-
houses, our market participants, are not put in a competitive dis-
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advantage in the global marketplace. Mr. Duffy, from your testi-
mony I get a sense of rising concern, even though we have had the 
December 2015 moved by the CFTC, and now we have the May 24 
rule, but you still have some great concerns. And from your testi-
mony, as I was reading it, you said, ‘‘that if this is not the case, 
then regulation will artificially influence liquidity, price discovery, 
risk management, and competitively disadvantage our market par-
ticipants in an increasingly competitive global marketplace’’, which 
goes to my concern. 

So you are telling me that instead of let my heart not be trou-
bled, you are saying let our hearts be troubled. Could you tell us 
why you feel, even in the midst of the great work, and I tip my 
hat, that Chairman Massad has done, that you still have some in-
digestion on this issue, that you and I both are very much con-
cerned about. 

Mr. DUFFY. Thank you, sir. One of the things that I have noticed 
in my 36 year career at the CME, and trading for 23 of those, and 
then being in management for the last 15, and especially going 
through regulation, is uncertainty from market participants. It is 
the worst thing you could possibly have is not knowing what the 
rules of the road are. So when we talk about the equivalence equa-
tion that was originally done in February, what happens is they 
keep bumping up against the dates, the market participants aren’t 
certain what the rules or the regs are going to be, what jurisdiction 
they can participate in. And that is exactly what happened again 
under the equivalence. 

Mr. DAVID SCOTT of Georgia. Yes. 
Mr. DUFFY. And as you know, we are waiting for the ESMA rec-

ognition, which I referenced in my testimony, which hopefully we 
were getting today or tomorrow. But we need to have that by June 
21. So we are trying to keep participants knowing what their cap-
ital costs are going to be, if they are going to clear at a U.S. entity 
or not, because they are going to be completely different if we are 
not recognized. And we can’t continue to bump up against these 
dates. Certainty is the clearest thing I can say to that, sir. 

Mr. DAVID SCOTT of Georgia. All right. And, Mr. Edmonds, let me 
ask you, first of all I want you to give me an update on where we 
are with equivalence for clearinghouses. 

Mr. EDMONDS. Well, as Mr. Duffy said, we still have these dates. 
So we know where we are going to land the airplane. We may not 
know when we are going to land that airplane, is the easiest way 
I could give you that analogy. 

Mr. DAVID SCOTT of Georgia. Yes. Okay. 
Mr. EDMONDS. So the conceptual agreement that the global regu-

lators have on the equivalence is well understood. It is still the de-
tails in that concept that are causing some people angst, as you ar-
ticulated in previous comments on that. Things like anti-pro-cycli-
cality measures, you have three different options that you can use 
in order to meet the global benchmark. Well, no one yet knows 
which of those three everyone is going to use at a given time. So 
we know we have to get to that endpoint, but that endpoint is not 
there yet, and then while that endpoint is well defined, the path 
there is not yet well defined. That is where we are going to——
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Mr. DAVID SCOTT of Georgia. All right. And, Ms. Rosenberg, let 
me ask you, do you think that the clearing mandate that we have 
has been a positive development, and if not, or even if so, what 
more do you specifically think the CFTC should do? 

Ms. ROSENBERG. Thank you for the question. I think that the 
G20 global derivatives reforms overall have made the system safer 
and more resilient and increased transparency. 

It has been several years now since global standards have been 
developed for clearinghouses. They were set in 2012 by the global 
standard setter, CPMI–IOSCO. We believe it is time, and it has 
been, and regulators have been taking a step back over the last 18 
months to revisit those standards, as market participants have 
raised concerns about different areas. I spoke about this in my oral 
remarks, which is CCP risk governance and capital contributions, 
stress testing, specifically setting minimum prescriptive standards 
for clearinghouse stress testing, as well as with respect to stress 
testing, ensuring that there is a supervisory regulatory-driven 
stress test that reviews those financial safeguards to ensure that 
they are adequate. 

CPMI–IOSCO has taken that feedback onboard from market par-
ticipants and is in the process of developing a market consultation 
to cover all of these areas; capital, skin-in-the-game, governance, 
margin, as well as stress testing. And we look forward to U.S. regu-
latory participation and support, including the CFTC, in those dis-
cussions. 

Mr. DAVID SCOTT of Georgia. Thank you very much, Mr. Chair-
man. 

The CHAIRMAN. I now recognize Mr. Lucas. 
Mr. LUCAS. Thank you, Mr. Chairman. And I appreciate you 

holding this hearing. These, obviously, are complex issues, and it 
is an example of why it is so important that we hear directly from 
the financial sector that is impacted by the reforms that have 
taken place in our markets and our market participants. 

I would like to continue the discussion that has been going on 
about the CCP risk management and the equivalency, and my first 
question I will throw out to the crowd, it becomes quite clear there 
is an agreement with the panel that significant progress has been 
made in enhancing the standards for risk management at CCPs, 
and that global coordination among regulators in developing those 
standards. And obviously, the European Commission is preparing 
legislation to address CCP recovery and resolution. 

Would the group, and whoever would prefer to go, in what order 
I don’t care, would you expand for a bit about the various chal-
lenges that the CCP equivalency agreement, that was just reached 
between CFTC and European Commission, represent to your indus-
try and ultimately to your consumers or customers? 

Mr. DUFFY. I will start. I think that the agreement that we 
reached is one of those agreements that, as I said earlier, took way 
too long, which could affect the consumers because of the uncer-
tainty of it. I think that we had to bend it a little bit here in the 
United States in order to get deemed equivalent, which concerns us 
a little bit. We want to make certain that our regulators are regu-
lating the U.S. markets, and not a foreign regulator regulating the 
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U.S. markets. That is the way I look at it. So I don’t want them 
being our Prudential Regulator. 

There was a lot of back and forth, and hopefully we are in a 
place right now, Mr. Edmonds mentioned pro-cyclicality, there has 
been a lot of pro-cyclicality back and forth on these agreements 
that we never had to adhere to before as a U.S. entity, that we are 
adhering to today, in order to be deemed equivalent in the Euro-
pean Union. 

Maybe that is just progress, the way it goes back and forth; but, 
overall, it should not hurt the business here in the United States 
now that we have gotten to this certain point. 

Mr. LUCAS. Absolutely. And that makes me think of Mr. Scott, 
the Ranking Member’s comment about the disadvantage. I don’t 
think anyone in this Committee wants the industry and the United 
States or the participants here to be put at a disadvantage. And 
where are we in those circumstances? And I throw that again to 
the rest of the panel. 

Ms. ROSENBERG. So one of the things going on in Europe right 
now is that we expect the European Commission to be drafting leg-
islation on CCP recovery and resolution. We expect that to come 
out close to the end of the year. I suspect it could go into next year. 

In any case, in the U.S. market, we don’t require any specific leg-
islation to implement recovery and resolution standards. Okay. 
What we want to make sure about also is that any legislation that 
is developed in Europe does not cause differences with the U.S. 
rules and legal environment. The Financial Stability Board is in 
the process of developing global standards with respect to resolu-
tion planning for clearinghouses, what the plans, what the guid-
ance should be around developing those plans for resolution au-
thorities with respect to CCPs. We would encourage the Europeans 
and Chairman Massad, through his discussions with the European 
Commission, to ensure that those standards that are developed are 
consistent across Europe and U.S. We wouldn’t want any dif-
ferences and go through another equivalence type of discussion 
that we have had, and Mr. Duffy elaborated on. 

Mr. LUCAS. Mr. Duffy. 
Mr. DUFFY. Yes, what I think is important is we do have a reso-

lution recovery and stress testing here on U.S. CCPs that is over-
seen by our regulator. I don’t disagree with my colleague, it would 
be nice to have a uniform approach across the globe, but what is 
important to us is that we do have that within our U.S. regulator 
right now. 

Mr. LUCAS. Ms. Rosenberg, let’s continue along this vein. Could 
you discuss with us for a moment the current models for stress 
testing, what weaknesses that might exist, how those could be ad-
dressed, because it seems, and Mr. Edmonds too, for that matter, 
it seems that the stress testing process modeling is absolutely im-
portant? 

Ms. ROSENBERG. Yes, it absolutely is important. And I just want 
to mention my partners over here, Mr. Edmonds and Mr. Duffy, I 
don’t want there to be any perception that the companies they 
work for, the stress testing models are not robust, or anything like 
that. What I am talking about is, I have responsibility for over-
seeing JPMorgan’s 50 derivative clearinghouse memberships glob-
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ally, and from that perspective, I will say that the current global 
standards rules that govern clearinghouses on stress testing are 
very light. They effectively say that clearinghouses should stress 
test their portfolios and use scenarios that are extreme but plau-
sible. It is very light on the prescriptive standards. And so what 
we have raised, JPMorgan, other clearing members, as well as end-
users, to the global standard setters, that there needs to be more 
prescriptive standards. And that would cover those kinds of as-
sumptions and basic parameters about how that work should be 
done. 

Separate from that, we do believe that there should be, like 
ESMA has just completed, ESMA is the European regulator that 
oversees CCPs in Europe, they just completed a stress test, over-
seen by the regulator, across 17 European CCPs. We believe, and 
the results were transparent to the market, and we believe some-
thing like that would provide more confidence in CCP structures. 

Mr. LUCAS. Mr. Chairman, my time has expired, but if there is 
another round, we may continue along this vein. 

The CHAIRMAN. Yes, sir, and it expired a minute ago. 
The chair now recognizes the gentleman from California, Mr. 

Aguilar. 
Mr. AGUILAR. Thank you, Chairman Scott. And I don’t want to 

be admonished so I will make sure I stick to my time. 
Some of my colleagues have gone down this road. And, Mr. Ed-

monds, you talked about the global nature of this market, and, Ms. 
Rosenberg, you just commented on the same from the regulatory 
framework abroad. So I will make this to Mr. Berger, Mr. Merkel, 
Ms. Rosenberg, and Mr. Zubrod. 

Can we go down that path a little further? I am interested to 
know about the financial regulatory structure in other countries 
and how that is going to impact the swaps market. 

Ms. Rosenberg, you just talked about the European discussion 
moving forward, and earlier you talked about continued discussions 
in the regulatory structure abroad. Can we talk about the impact 
that will have on the U.S. swaps market? 

Ms. ROSENBERG. Sure. I am happy to start. Thank you for that 
question. That is a very important question. 

One of the things we have seen with respect to SEFs and market 
liquidity is that there could be certain enhancements made in the 
U.S. CFTC rules to curtail the current market fragmentation that 
we have seen between Europe and the U.S. We expect the Euro-
pean regulators to develop specific rules around SEFs going into 
next year. And currently, the U.S. rules are very prescriptive with 
respect to how swap dealers can execute trades, and we do believe 
that there needs to be more flexibility on that front because we ex-
pect that is where the Europeans are going. And that is very im-
portant. And I do believe that the CFTC and Chairman Massad are 
very supportive of this. 

Mr. AGUILAR. Mr. Merkel? 
Mr. MERKEL. I would agree with that. What we have seen is that 

there were good intentions on the part of the CFTC to try to lead 
and try to get other jurisdictions to harmonize forms of execution. 
It just didn’t work. What ultimately ended up happening was it 
chased away non-U.S. participants, and led to markets developing 
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outside the United States, which did fragment liquidity. It is not 
a crisis, just unfortunate, and doesn’t really benefit anyone. From 
our perspective, we will do the business wherever it is. We will do 
it in New York, we will do it in London. And we will have to see 
what happens with MiFID II and how the U.S. agency approaches 
it. I do think that one should be realistic and be somewhat cour-
teous of what is going on in Europe, and understand that they 
don’t have to come here. And it may well be that we may face a 
situation in which at some point U.S. firms aren’t going to be able 
to do business in Europe as easily, and that would be unfortunate 
for a number of reasons. And the best way to do this is to encour-
age what we think is starting to occur, which is a different ap-
proach that Chairman Massad is taking, and see what develops. 

We are in a cautiously optimistic mode, provided something hap-
pens. If nothing occurs, we are going to have a problem. I just 
don’t, at the moment, think I might be optimistic, but that is not 
likely. 

Mr. AGUILAR. Thank you. Mr. Berger? 
Mr. BERGER. We are likewise optimistic that a harmonized and 

mutually recognized regime can be put in place for both clearing 
and trading. On the clearing front, as I noted in my opening re-
marks, the scope of the clearing obligation that is going to be 
phased in in Europe beginning this year is identical in scope to 
what has been already put in place in the U.S. 

On the execution side, the good news is there is common archi-
tecture that has been developed. Europe has adopted the same exe-
cution of clearing workflow and straight through processing rules 
that the CFTC has put in place. And there is a commitment in both 
regimes that trading venues should provide impartial and non-
discriminatory access to all market participants. 

There is a path forward. Obviously, the European regime is a few 
years being. Clearing is just being phased in there this year, and 
we phased clearing in in 2013. And as other commenters have 
noted, the MiFID II reforms, which will affect trading in Europe, 
come into effect in 2018. So there is a timing differential, but the 
objectives and the end state is consistent across both. 

Mr. AGUILAR. Thank you. Mr. Zubrod, real briefly. 
Mr. ZUBROD. Yes, I will note with respect to my testimony the 

comparison with Singapore, Australia, Japan, and Canada, these 
are governments who have enacted what amounts to exceptions to 
clearing and/or margin in their regimes, and the implication for 
them is that such market participants will not be unnecessarily 
burdened, whereas those here in U.S. markets will be by these re-
quirements. 

Mr. AGUILAR. Thank you. Thank you, Mr. Chairman. 
The CHAIRMAN. The chair now recognizes Mr. Neugebauer, for 5 

minutes. 
Mr. NEUGEBAUER. Thank you, Mr. Chairman. 
Mr. Duffy and Mr. Edmonds, we have talked a lot about clearing-

house governance, and so how do you determine what level of risk 
a clearinghouse takes on, and then what are your primary tools 
that you use to manage that risk? 

Mr. EDMONDS. Those decisions are made at a risk committee 
level, which is part of the defined part of the governance structure. 
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A recommendation is made, whether it is a new product, a new 
member coming into the clearinghouse that is going to bring their 
own level of customer flow into the clearinghouse at the time. And 
once that decision is made to launch those new products or to add 
on that new member, we are constantly looking at the entire book, 
the match book. At no point in time do we run an unmatched book. 
The only time that ever happens is if one of the members is de-
faulting, and our job at that moment in time is to bring it back to 
match book as quickly and as efficiently as possible, with as little 
disruption to the marketplace as possible. 

Making certain that all of the members that we govern through 
the clearinghouse structure and the way it is set up under the 
CFTC, that we understand the risks they are bringing, and the col-
lateral they bring to support that risk on a daily basis is the func-
tion of the clearinghouse, and continues to be the primary responsi-
bility that we have to the marketplace. 

From a tools perspective, this is everything in the waterfall. 
Membership, not everyone qualifies. If I have $5 and you have $5 
million, chances are you are a better member than I am at that 
day. 

Mr. NEUGEBAUER. Yes. 
Mr. EDMONDS. Okay. Making sure that the qualified members 

are there, and making sure there are operational risk controls 
there so they can process the customer flow. Our members, who are 
very important partners with us, ultimately make the decision of 
who gets access to our clearinghouse services. If they have done a 
poor job, we need to be able to spot that, and we need to be able 
to have a consultation with them. We don’t like this position, it is 
too concentrated. If it is too concentrated, there are other pre-
miums of collateral we bring in there. You may want to hold a very 
concentrated position, and we may be able to get comfortable with 
that, but you might be collateralizing that more than 100 percent 
of the risk that we hold. If that is something you are willing to pay, 
we will take that at the end of the day. And then making sure that 
we get all the way down through, okay, what happens if it goes the 
wrong way. What happens if the collateral wasn’t what we thought 
it was going to be? How do we manage that process all through 
again? Membership committee: It is the same for every single per-
son. No one is making a bilateral decision. Clearing member A gets 
this function. Clearing member B gets a separate function. Every-
one is managed to absolutely the same standard at all times. 

Mr. DUFFY. I would just add, I agree with Mr. Edmonds com-
pletely on everything he said there, but I would just add that one 
of the things that we have the ability to do under the Dodd-Frank 
Act, which was critically important when we are talking about 
swaps, is the ability to reject a swap at the clearinghouse CCP 
level if we are not comfortable with the risk that it is bringing into 
our institution. I think that is something we use, and margin is an-
other tool that Mr. Edmonds also referenced. Margin is something 
that is important for the CCPs always to have the ability to set. 
We are not interested in if the price goes up or down, we are inter-
ested in managing the risk. These are the tools that we have put 
in place today, and I am only outlining a couple of them, Mr. Ed-
monds did a good job outlining the others, but these are critically 
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important tools. When you don’t have an interest in the market 
going up or down, that is who should be setting the margin, and 
the ability to reject something that you are not quite sure how to 
risk manage is also critically important. 

Mr. NEUGEBAUER. The leverage ratio as several of you alluded to 
that, and so the question I have is: leverage ratio, has it caused 
margins to go up. So, in order to adhere to whatever the leverage 
ratio is pegged at, would you get credit for additional margin that 
you request from your members? 

Mr. EDMONDS. Now, that is a bit of the perplexing piece because 
the more margin our members collect on their client positions and 
post to us, the way the rules currently stand today, the more cap-
ital they have to hold against it. So at a time where we are trying 
to encourage more and more individuals to use clearing services be-
cause of the risk-reducing nature of it, we are adding to that cost. 
The more collateral we get, the more the bank clearing members 
are having to hold against that. Well, they have to then charge for 
holding that capital against that, from a regulatory capital perspec-
tive. That increases the cost to your end-clients. And that is where 
this thing begins to spiral out and more people are making the de-
cision today, if they possibly can, to choose not to be in that situa-
tion. 

Mr. NEUGEBAUER. That is counterintuitive. In other words, what 
you are saying is the less risky you make that position, the more 
capital that you have to keep. Do I understand that correctly? 

Mr. EDMONDS. You do. And yes, it sounds illogical, and we are 
trying to have a logical conversation. 

Mr. NEUGEBAUER. Mr. Duffy? 
Mr. DUFFY. May I just jump in real quick? What I think is criti-

cally important, and Ms. Rosenberg can answer this better than 
any of us because this affects her more than anybody, but what is 
important is her bank, or any other bank, cannot touch that collat-
eral that is in the clearinghouse because it is segregated. There is 
no reason to have the leverage ratio charge put up against it. They 
have no access to that capital or collateral. 

The CHAIRMAN. The chair now recognizes Mr. Davis, from Illi-
nois, for 5 minutes. 

Mr. DAVIS. Thank you. Thank you, Mr. Chairman. And thank 
you to everyone for coming here today to talk about this important 
issue. A lot of the questions that I had planned to ask have been 
asked by my colleagues. And that is the benefit of being a little fur-
ther down the seniority ladder, like we are. 

Let me start with you, Mr. Zubrod. Can you go into a little more 
detail on the impact to agricultural and energy firms moving away 
from the swaps market to the futures market to possibly hedge 
their risks? 

Mr. ZUBROD. It is a good question, and I appreciate its premise. 
If I can discern correctly, the premise is that we should really give 
due consideration to players who are involved in helping to provide 
price stability to the kitchen table, to energy bills that consumers 
pay at home. My view on the key obstacles to smaller players like 
that in accessing the markets tends to be focused, again, on the 
issue of clearing and margin costs for those smaller players, not 
necessarily the obstacles, for example, created by SEFs or other 
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things. There are legitimate debates about whether or not one 
needs to be prescriptive in defining all aspects of how SEFs need 
to operate, but that being said, I think that is not the key obstacle 
for a lot of the clients that we work with in accessing the markets. 
It is the significant costs associated with clearing and margin. 

Mr. DAVIS. Okay. Do you have any suggestions to address some 
of these obstacles? 

Mr. ZUBROD. Yes, again, for the clearing and margin require-
ments, it could be addressed very simply, and the simplistic solu-
tion is to exempt small, low-volume players from the clearing and 
margin requirements. 

Mr. DAVIS. Okay. Mr. Duffy. How are you, sir? 
Mr. DUFFY. I am good, sir. How are you? 
Mr. DAVIS. Good. Nice to see you are on your wing again here. 

As many of you know, it was named the Terry Duffy Wing, one of 
the last Subcommittee hearings that I had. It was just me that 
named it, so sorry, Terry. We don’t have a plaque up yet. Can you 
fix that, Chairman Scott? 

Mr. Duffy, how does the CME strike the appropriate balance be-
tween profits and risk management? 

Mr. DUFFY. How do they—between what, profits and risk man-
agement? 

Mr. DAVIS. Yes. How does your company strike the balance be-
tween profits and risk management? 

Mr. DUFFY. Risk management comes first, sir. Without risk man-
agement, we don’t have profits. I have said this a million times 
over, the credibility of our marketplace is of the utmost importance 
to CME Group. We cannot shortcut any of the risk management 
tools or protocols that we put into place, or continue to put into 
place, or we will not have shareholders. We do not put profits in 
front of risk management. Again, this is something that is near 
and dear to my heart, and near and dear to everybody in the orga-
nization, because we will not shortcut that process one cent. 

Mr. DAVIS. And we appreciate that. 
And I will yield back the balance of my time, Mr. Chairman. 
The CHAIRMAN. Thank you, Mr. Davis. I now recognize Mr. Kelly, 

from Mississippi, for 5 minutes. 
Mr. KELLY. Thank you, Mr. Chairman and Ranking Member 

Scott, for having this hearing. And thank you, witnesses, for being 
here. 

I have been in and out so if I ask you something that has already 
been asked, I apologize. 

Mr. Davis talks funny beside me, so I know that you guys can 
understand my accent much better than his. 

Ms. Rosenberg, you were partially answering this when I walked 
back in, but if you want to add anything, has the clearing mandate 
been a positive development for the market? 

Ms. ROSENBERG. Thank you for the question. Yes, we believe it 
has been a positive development for the market. The G20 reforms 
have made the system safer and more transparent. And what we 
are collectively doing now, market participants as well as regu-
lators and clearinghouses, are reviewing current standards. We do 
expect market consultation at the global level to come out over the 
next couple of months to cover many of these standards that are 
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being revisited, and they include stress testing, initial margin, gov-
ernance, as well as recovery tools. And we look forward to pro-
viding that input into that process. 

Mr. KELLY. And kind of as an unintended follow up, I guess, as 
a member of many clearinghouses, does your firm have any say in 
the products that are cleared in each venue, and do you have any 
concerns about the products that might be cleared in the central 
clearing counterparties JPMorgan is a member of. Further, do you 
think the capital and margin rules are incentivizing products to be 
cleared that perhaps shouldn’t be? 

Ms. ROSENBERG. That is near and dear to our firm’s heart, as 
well as other clearing firms. What I haven’t said in my testimony 
is that JPMorgan, as a firm, there are employees at JPMorgan that 
do sit on clearinghouse risk committees, but that role that we par-
ticipate in is as a fiduciary on behalf of the clearinghouse, or as a 
market expert. It is not representing us as a clearing firm. What 
we have seen, and we think we expect it to continue to go in this 
direction, particularly with the non-cleared margin rules coming 
out, starting in September, there is an interest by participants and 
CCPs to clear more products. There is going to be a demand to 
clear more products, even if they are not mandated, more complex 
products. And we do think there needs to be more involvement 
with key stakeholders, like members, through a mandatory con-
sultation process early in determining whether a product is suit-
able to clearing because the impact of clearing more complex prod-
ucts could impact our capital that we contribute through the loss 
mutualization process. 

Mr. KELLY. Mr. Berger, I am talking about swaps execution facil-
ity, the SEF, can market participants limit themselves to using 
only one SEF, or do they need to use multiple SEFs? And if the 
latter, if they need to use multiple SEFs, what problems does that 
pose? 

Mr. BERGER. Market participants are free to use one or multiple 
SEFs. Many buy-side market participants use the two SEFs that 
serve the buy-side community: Bloomberg or Tradeweb, so many 
buy-side market participants will use one or both of those venues. 
There are probably, serving the interest rate swap market and the 
credit default swap market, eight or nine SEFs that have a decent 
amount of liquidity. One of the concerns that the Managed Funds 
Association has, however, is that there are really only two SEFs 
that are truly open and accessible to customers in the market, and 
five or six of the other SEFs that have liquidity have to maintain 
certain barriers. So it would be beneficial if investors could access 
the full array of swap execution facilities that have liquidity. 

Mr. KELLY. Thank you. And, Mr. Edmonds, we talk a lot about 
models and stress testing, but how good are the models and how 
do we know that the models developed will work in a time of 
stress? 

Mr. EDMONDS. We have to use the best information available to 
us at the time. I will tell you, spending time, in my previous role 
at ICE, running the CDS Clearinghouse, we went back and we con-
tinued to look back at the 2008 crisis, and we looked at that and 
we said what if it was two times as big, what if the price differen-
tial from the Lehman Brothers’ default and its impact on credit de-
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fault swaps was 200 percent of what we witnessed that day. And 
we still hold enough capital against that today. If it is 400 percent, 
we might have a different conversation, but as I said earlier in one 
of my remarks, I might not be the thing you are looking at that 
day, it might be a much bigger piece. 

Mr. KELLY. And thank you, Mr. Chairman. I yield back. 
The CHAIRMAN. We are going to go on to our second round of 

questioning now. And I yield myself for 5 minutes. 
Mr. Berger, members of your firm have been enthusiastic about 

the impact of Dodd-Frank on cleared derivatives transactions, and 
have worked hard to build a business as a nontraditional liquidity 
provider in certain swaps. Do you see the success of Citadel as the 
new model for swaps liquidity as banks retreat from their tradi-
tional role in these markets? 

Mr. BERGER. Just one note up-front, I am here today rep-
resenting Citadel’s hedge funds businesses, speaking on behalf of 
the Managed Funds Association and Citadel Securities, which con-
ducts swap market-making activities operates independent of Cita-
del’s hedge funds. That said, a central goal of the swaps markets 
reforms was to lower barriers to entry and increase competition, 
and that does directly benefit investors by providing more competi-
tive pricing and more diverse sources of liquidity beyond the histor-
ical incumbent intermediaries in the marketplace. 

The CHAIRMAN. Do you think that all swaps markets are suitable 
for electronic market-making, and are there any liquidity chal-
lenges created by Dodd-Frank, despite the success you have seen 
at Citadel? 

Mr. BERGER. I don’t think all swap markets are suitable for elec-
tronic trading. There are portions of the swap market that remain 
uncleared, for example, but the portions of the swap market that 
are cleared and that are highly liquid and transparent, are stand-
ardized, liquid, and transparent, are appropriate to trade on swap 
execution facilities through electronic RFQ and order books as well. 
Research that has looked at the impact of the migration to SEF 
trading has shown that it has improved pricing and liquidity. We 
have heard referenced today already to the Bank of England re-
search that was released earlier this year or, sorry, at the end of 
last year, that reached that conclusion, and that research has been 
independently validated by some other market researchers, includ-
ing Claris. There are tangible benefits that market participants are 
realizing from these reforms. 

The CHAIRMAN. So you think it has improved liquidity, and you 
don’t see any challenges with liquidity because of it? 

Mr. BERGER. I think that it has improved pricing and liquidity, 
and the challenges that exist with respect to liquidity in the mar-
ketplace are best addressed by ensuring that more market partici-
pants can join all the venues that are available, and that there are 
more diverse means of risk transfer and price discovery. So that a 
broader array of market participants who can be both price makers 
and price takers, and a more kind of diverse marketplace is the 
long-term solution to any liquidity challenges we face today. 

The CHAIRMAN. All right. Ms. Rosenberg, late last week the Eu-
ropean Union announced that it was delaying its margin for 
uncleared swaps rules. Chairman Conaway stated that this is yet 
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another failure of international cooperation which will have real 
consequences for U.S. market participants. How does this sudden 
shift in coordination impact a bank like JPMorgan, and what other 
potential failures of cooperation are you worried about? 

Ms. ROSENBERG. This is a really—pressed the wrong button, 
sorry. 

The CHAIRMAN. That is all right. 
Ms. ROSENBERG. This is a really important question, and it is 

something that policymakers and regulators need to be focused on. 
As you mentioned, it is a recent announcement, it just happened 
on Friday, and we are still considering the implications for 
JPMorgan, but our initial concern is that it may create disadvan-
tage for U.S. banks. A primary priority for the industry throughout 
the development of these margin rules has been consistency and 
content and timing. So we don’t want a delay in timing in one ju-
risdiction that could create undue burden or lack of competitive-
ness for U.S. firms. 

The CHAIRMAN. Mr. Zubrod, if U.S. regulators go it alone with 
the uncleared margin rule because the European Union failed to 
follow through with its commitments, what will be the impact of 
end-users like your clients? 

Mr. ZUBROD. Sure. Thanks for the question. I would say global 
margin rules really reflected the most careful and deliberate proc-
ess across all of derivatives regulation to reach a globally coordi-
nated outcome, and to line up the start dates globally as well. And 
it would be valuable to endeavor to retain a key benefit of that co-
ordination by maintaining those aligned start dates. Failures to do 
so will drive imbalances in counterparty selection that have com-
petitive implications. For example, if I were a European entity, and 
I had the choice of facing a European bank or a U.S. bank, one who 
was subject to U.S. margin rules that started earlier, and another 
who was subject to European rules that had not yet taken effect, 
if those start dates didn’t match, I would have the incentive to 
transact with the European bank. So that is certainly a real-world 
implication of becoming misaligned on those dates, and we should 
endeavor to move forward in lockstep with Europe. 

The CHAIRMAN. Yes. Thank you. I would now recognize Mr. Con-
away, the Chairman of the full Committee. 

OPENING STATEMENT OF HON. K. MICHAEL CONAWAY, A 
REPRESENTATIVE IN CONGRESS FROM TEXAS 

Mr. CONAWAY. Thank you, Mr. Chairman. 
I apologize for popping in and out, but thank you all for being 

here. 
In Chris Giancarlo’s white paper in 2015, he was critical of the 

limitation on methods of execution available for swap SEFs which 
was needed in the G20 rules and/or Dodd-Frank, but it was a part 
of the Gensler regime. Can any of you comment on the impact that 
that limitation has on the way you do your business, good or bad? 
Yes, Mr. Merkel? 

Mr. MERKEL. Thank you, Mr. Chairman. We would agree with 
Commissioner Giancarlo in that respect. We faced at the WMBAA 
early on, there had been a bias towards exchanges and towards 
electronic marketplaces, and we worked hard to make sure that 
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Dodd-Frank ultimately provided a technology-neutral approach 
with respect to marketplaces that used any means of interstate 
commerce. And we thought at that point that the debate was over, 
but it turned out it was just beginning. When the proposed rules 
came out, they were constrained. They really were. 

They continued to have issues with voice brokerage, there were 
issues with respect to trying to put in and prevent certain match-
ing protocols that otherwise should have been permitted, and were 
successful all over the world, but the agency didn’t want. Over 
time, we were able to work with the staff to get to a better place, 
but we continued to have some regulatory uncertainty. Letters for 
relief or guidance have been unanswered. Other areas we are in a 
tacit form. And you see that MiFID II has a much more expansive 
and flexible approach to execution than you see here. Again, while 
I am optimistic that it will all be harmonized, we have noticed that 
it has taken time and it has been difficult to get to where we have 
finally gotten to with respect to most, but not all, of the auction 
protocols. Some of the issue may be that, for the most part, the 
agency was used to futures exchanges but not necessarily over-the-
counter markets. And what you see in the over-the-counter mar-
kets are a much broader range of methods of execution, levels of 
opacity versus transparency. And what we see with the swaps mar-
kets has been most successful, and derivatives are most robustly 
traded, is where you don’t limit the means of execution. 

Mr. CONAWAY. Right. Mr. Edmonds? 
Mr. EDMONDS. I would echo that point. From a clearinghouse 

perspective, certainly, we run exchange businesses and we have 
execution protocols, but the goal of the G20 was to reduce the risk. 
And the only way you are going to achieve that goal at the end of 
the day is to be as open and agnostic as possible of how that trade 
is executed. But once it is executed, it goes into a system that is 
very regulated, very transparent, and understood about how the 
risk is going to be managed. And if we are going to do things that 
take us down a path different than that, we are not going to 
achieve the ultimate efficiency of that goal. 

Mr. CONAWAY. The Chairman has asked about the delay by the 
Europeans on their uncleared swaps margin. Is there an argument 
to be made that the U.S. and the Asian markets should continue 
with that implementation date, because these are simply the big-
gest banks, dealer-to-dealer, and it really won’t have any real im-
pact? Is there an argument to be made about that as to why it 
would not be necessarily a competitive disadvantage to all the rest 
of the markets in the world if Europe delays it by a year? Anybody? 

Mr. DUFFY. I am sure Ms. Rosenberg can speak as well as any-
body on this issue, but this puts the U.S. banks at a huge dis-
advantage to the European banks, just for the example that was 
laid out at the end of the table here. I am hopeful that this imple-
mentation date that the U.S. and other countries around the world 
are looking at can be postponed in coordination with the European 
date. I just think it puts the U.S. banks at a huge disadvantage. 

Mr. CONAWAY. How would the argument go as to say that if we 
make international agreements, and we all agree to a date, and 
then when we get right here at the last minute we let the lowest 
common denominator drop out, and then we are going to reward 
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that bad behavior by delaying everybody else. Is there an argument 
that way to say, ‘‘Look, we are going to stick with it, and you guys 
are going to have to come to the table and get your job done the 
way that you should have done it the way we agreed to a year 
ago?’’ Ms. Rosenberg, or anybody? 

Ms. ROSENBERG. I was just going to say that the date that is 
going to be the most impactful from a U.S. bank perspective is the 
phase two when the customers start having to post noncleared 
margin. That is later on to next year. As I said, we haven’t looked 
at the full implications for JPMorgan as a firm in terms of the im-
pacts, whether it be 6 or 9 months, and we are happy to provide 
more feedback on that. 

Mr. CONAWAY. Well, obviously, this just happened Friday, and 
there are a lot of folks trying to figure out what we did to whom 
on that. 

Thank you very much. I appreciate it. Mr. Merkel, did you have 
a comment? 

Mr. MERKEL. It may be obvious, but I did want to make the point 
that there is always a trade-off between U.S. regulators wanting to 
insist on certain safety prudential or fairness issues to govern its 
participants against what the effect would be on a global basis. 
And they have to make a judgment at what point they need to in-
sist upon the virtues and understand what the negative con-
sequences would be, but it does seem as though this particular area 
is one in which one would expect there should be some flexibility 
as to the date of implementation. There does not seem to be a great 
urgency about it, and there would seem to be some benefit in try-
ing to see whether or not there can be coordination globally. 

Mr. CONAWAY. Yes. Mr. Berger, you had a comment? 
Mr. BERGER. Thank you. I was just going to add that the 

timeline in both the U.S. and Europe for the implementation of 
these rules is phased in from 2016 to 2020 as originally envisioned, 
and the new uncleared margin rules don’t hit the end-user or buy-
side community until 2019, based on the different thresholds they 
have set. The September 2016 date that is being discussed now is 
relevant for counterparties with above $3 trillion notional in 
uncleared derivatives outstanding. That is really a handful of the 
biggest banks, but there is not a direct impact at least on the end-
user in the current community. 

Mr. CONAWAY. Yes. Okay. Mr. Chairman, thank you for your in-
dulgence. I yield back. 

The CHAIRMAN. Thank you. The chair will now recognize Mr. 
Scott. 

Mr. DAVID SCOTT of Georgia. Yes. I want to get clarity now. The 
date of implementation is September what did you say? 

Mr. BERGER. September 1, 2016, is the first implementation date. 
Mr. DAVID SCOTT of Georgia. Yes. And so, Mr. Duffy, you are 

saying that that date puts our U.S. businesses at a competitive dis-
advantage if we don’t move it back? 

Mr. DUFFY. It certainly could. Ms. Rosenberg, obviously, works 
for a very global bank, and maybe it won’t affect their European 
business, I am not sure, but the banks that are primarily U.S. 
banks, U.S.-regulated banks, it will affect them. But, the point is, 
and it is a good point, and the Chairman raised it, this just came 
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out Friday, details are a little sketchy, and the implementation 
date of 2016 and then followed on by 2017. It goes back to my fur-
ther point, Mr. Scott, and this is just another example of how we 
are going to have uncertainty in the marketplace where the market 
does not need uncertainty, it needs clarity. And one of the things 
that I have heard here amongst this panel, which, on a whole host 
of issues, is we need to have continuity within our European and 
Asian counterparts, so we can have one set of rules. 

Mr. DAVID SCOTT of Georgia. I see. And you say, Ms. Rosenberg? 
Ms. ROSENBERG. I would just add to what Mr. Duffy just said, 

which is, it is very complex. We are looking at our legal entities, 
we are looking at our counterparties, we are looking at where we 
do swaps and who we do swaps with. In September, it will impact 
U.S. banks, which means any counterparty that we do business 
with will have to post noncleared margin to us. In that instance, 
if our counterparties can operate or trade and execute with non-
U.S. counterparties, where they don’t have to post margin, then 
they may choose to do so. That is what we are evaluating right 
now, what that impact could be. 

Mr. DAVID SCOTT of Georgia. When should we do it? As the 
Chairman has said, we have been kicking the can down the road, 
kicking the can down the road, kicking the can down the road 3 
years, 2 years, I don’t know. This Committee does not want to 
move in any way, we are very, very, very cautious about putting 
our United States companies in at a competitive disadvantage. And 
if you all, the banks, the clearinghouses, are agreeing that this 
does, let me ask you to describe that competitive disadvantage if 
we don’t do it. What would that cause you to do? 

Ms. ROSENBERG. In terms of how it would impact us, 
counterparties could choose to execute a swap and clear a swap bi-
laterally with a European counterparty that is not yet subject to 
these uncleared margin rules. 

Mr. DAVID SCOTT of Georgia. Okay. 
Ms. ROSENBERG. I mean that is the base of it. I would say that 

our folks internally at JPMorgan, are looking to see how much of 
an impact that could be. But, it gets back to the timing and the 
differences in timing and there was a real effort that was put forth 
to have consistent standards and consistent timing of implementa-
tion to avoid things like this. 

Mr. DAVID SCOTT of Georgia. Yes. 
Ms. ROSENBERG. So, as I said, we are looking at this, and we can 

come back to you with more information once we have done the full 
evaluation. 

Mr. DAVID SCOTT of Georgia. Is there a dollar figure, is there 
something that is tangible that the regulators, the CFTC or who-
ever we would need to talk to about this date, that we could say 
X amount of money would be lost? Is there something we could put 
our hands around to really show how large and how significant an 
impact this would be on our American businesses if we do not ad-
just this September date? 

Mr. EDMONDS. I don’t know that we could say a dollar amount, 
but you could say that there is a limitation in choice because if you 
are going deal, assuming the date doesn’t move, you are going to 
deal with a U.S. counterparty that is going to have to charge you 
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some number. You may have the option to deal with a European 
entity that is not required to charge you some number. 

Mr. DAVID SCOTT of Georgia. Yes. 
Mr. EDMONDS. If you decide that, all things else being equal, you 

are just going to take the path of least resistance as long as you 
can, that may be fine, but you also may have much, much less 
choice as to the number of counterparties that you can deal with. 
And the European counterparties realizing that you have less 
choice, might have the ability to increase that cost, for their ben-
efit, to you. 

Mr. DAVID SCOTT of Georgia. I see. Thank you, Mr. Chairman. 
The CHAIRMAN. The chair now recognizes Mr. Lucas, for 5 min-

utes. 
Mr. LUCAS. Thank you, Mr. Chairman. Just in a way of a follow-

up, Mr. Duffy, any more observations about stress test issues, 
weaknesses, overcoming those? The earlier discussion we had, you 
seemed to have an observation. 

Mr. DUFFY. On the stress test? The only thing I was pointing out 
was that I didn’t want to have the perception that CCPs in the 
United States don’t have stress tests under its U.S. regulator, 
which we do. I do agree with Ms. Rosenberg, we need to have co-
ordination with our European counterparts on this because of the 
businesses that they run. JPMorgan, you said, has 71 different 
clearing entities that they are associated with. I understand that 
part, but the only thing I was trying to stress was that we do have 
very rigorous stress tests that are overseen by our U.S. regulator 
today, there is just not a global standard, to Ms. Rosenberg’s point. 

Mr. LUCAS. So it is an ongoing, evolving process you all are com-
pletely engaged in? 

Mr. DUFFY. It is always going to be ongoing. Absolutely. 
Mr. LUCAS. With that, Mr. Chairman, I yield back. Thank you. 
The CHAIRMAN. Mr. Conaway, do you have any thoughts? 
Mr. CONAWAY. No. 
The CHAIRMAN. Mr. Scott, I now recognize the Ranking Member 

to make any closing remarks he has. 
Mr. DAVID SCOTT of Georgia. Well, again, Mr. Chairman, this has 

been a very timely and, quite honestly, necessary hearing. It has 
been very revealing. We do have some issues and concerns here. I 
do think we need to take under consideration the concerns that 
several of the panelists have raised, particularly, regarding taking 
a good jaundiced eye look at this date. We certainly don’t want to 
put our businesses at a disadvantage. This is an evolving issue, it 
is complicated, it is confusing. You are trying to get 20 nations to 
harmonize, and do it on a timely basis. We do not want to do any-
thing that would hurt American businesses. That is just my con-
cern. 

I am also concerned about this Basel III situation and the lever-
age ratio. I think that that is a serious issue too. 

So I come away from this hearing with a heightened sense of 
concern. Our Committee needs to make sure we address all these 
issues, and make sure we move, communicate with the CFTC and 
continue to soldier on. And we hope we can move forward and get 
an execution date, but I certainly want to see some of these issues 
examined and cleared. 
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Thank you, Mr. Chairman. 
The CHAIRMAN. Thank you, Mr. Scott. 
Ma’am, gentlemen, thank you for being here and participating in 

this hearing. 
Under the Rules of the Committee, the record of today’s hearing 

will remain open for 10 calendar days to receive additional mate-
rial and supplementary written responses from the witnesses to 
any questions posed by Members. 

This hearing of the Subcommittee on Commodity Exchanges, En-
ergy, and Credit is adjourned. 

[Whereupon, at 11:40 a.m., the Subcommittee was adjourned.] 
[Material submitted for inclusion in the record follows:] 
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SUBMITTED QUESTIONS 

Response from Hon. Terrence A. Duffy, Executive Chairman and President, 
CME Group Inc. 

Questions Submitted by Hon. Collin C. Peterson, a Representative in Congress from 
Minnesota 

Question 1. At a recent CFTC Market Risk Advisory Committee meeting a num-
ber of buy-side witnesses testified that the practice of post-trade name-give up—that 
is: the removal of anonymity from the market after execution, has prevented them 
from participating in the SEFs offered by the Inter-Dealer Brokers. Further, two 
class-action lawsuits alleging anti-trust violations against the largest dealers and 
several of the interdealer brokers have been filed in the credit default swap and in-
terest rate markets respectively. These suits both allege that the practice of post-
trade name give-up has been planned by the largest participants and forced on to 
the inter-dealer brokers in restraint of trade. One of them settled late last year for 
$2bn. 

The SEF Core principles in Dodd Frank require impartial access for all eligible 
market participants. The CFTC’s SEF Rule mandates that a SEF must ensure ‘‘im-
partial access to its markets and market services’’ for eligible participants—and that 
eligibility itself must be set in an impartial, transparent, fair and non-discrimina-
tory manner. 

Do all eligible market participants have impartial access to each and every SEF? 
If not, why not? 

Answer. We are not familiar with the practices of other SEFs. However, CME 
Group’s SEF operates in strict accord with the SEF Core principles, including sup-
porting CFTC rules and interpretations respecting impartial access for all eligible 
market participants. Our SEF access rules are transparent and readily available in 
chapter I of the SEF rulebook (http://www.cmegroup.com/rulebook/SEF/cme-sef-
rulebook.pdf).

Question 2. There was a great deal of testimony regarding harmonization with 
European Rules. However, from published reports a number of trade organizations 
representing incumbent firms with significant market power have been arguing to 
European regulators and legislators to make changes to the proposed trade execu-
tion regime in MiFID II. If that effort is successful, we will be asked to harmonize, 
or to push the CFTC to harmonize, our clear rules on impartial access to the SEF 
marketplace for eligible participants with rules that include no such mandate. In 
that eventuality should harmonization still be our top priority? 

Answer. CME Group favors fair and impartial access to U.S. based SEFs and 
DCMs. We favor cross border harmonization to the extent it is necessary to permit 
us to operate for the benefit of customers in other jurisdictions. We do not believe 
that harmonization principles will require U.S. law and regulation to permit prac-
tices that are inconsistent with the existing access standards in this country. It is 
our view that harmonization requires a defined level of protection for customers or 
institutions. It should not be interpreted to require any jurisdiction to weaken its 
market protection standards.

Question 3. The swaps we discussed at the hearing are not customized—they are 
standardized. Standardized swaps are the only swaps that are subject to the trading 
mandate—they are cleared and are subject to the straight-through-processing re-
quirement. And yet, we repeatedly hear that the swaps market is fundamentally dif-
ferent than other standardized markets: that it is characterized by episodic liquidity 
and that its bifurcated, two-tiered structure is the ‘‘natural’’ evolution of the market. 
Do you agree or disagree with that characterization? 

Answer. We agree that episodic liquidity stemmed from the natural evolution of 
the market. 

While the interest rate swaps that are subject to the trading mandate are referred 
to as ‘‘vanilla’’ and are comparatively standard in contrast to more highly cus-
tomized interest rate swaps, most highly standardized derivatives products (such as 
many futures contracts) are characterized by an even greater degree of standardiza-
tion than is present in most ‘‘vanilla’’ OTC interest rate swaps. In most cases, a 
swap traded today will not be offset by the same swap traded the next day. This 
results in very different liquidity characteristics from futures contracts, which have 
the same expiration and which are fungible regardless of the trade date. 

The majority of ‘‘vanilla’’ interest rate swaps subject to a trading mandate do not 
have standardized coupons or dates. Products with non-standardized coupons and 
dates can allow market participants to achieve specific risk management needs, but 
will typically have a greater number and variety of instruments traded. This results 
in different liquidity formation characteristics than more fully standardized prod-
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ucts that aggregate liquidity of participants across multiple dates and potential cou-
pon rates. 

The emergence of more standardized interest rate swaps, such as MAC (Market 
Agreed Coupon) swaps, and the development of related swap futures by multiple 
global exchanges are likely to have a significant impact on the evolution of the swap 
market toward a more standardized, liquid trading venue. 
Response from Christopher S. Edmonds, Senior Vice President, Financial 

Markets, Intercontinental Exchange, Inc. 
Questions Submitted by Hon. Collin C. Peterson, a Representative in Congress from 

Minnesota 
Question 1. At a recent CFTC Market Risk Advisory Committee meeting a num-

ber of buy-side witnesses testified that the practice of post-trade name-give up—that 
is: the removal of anonymity from the market after execution, has prevented them 
from participating in the SEFs offered by the Inter-Dealer Brokers. Further, two 
class-action lawsuits alleging anti-trust violations against the largest dealers and 
several of the interdealer brokers have been filed in the credit default swap and in-
terest rate markets respectively. These suits both allege that the practice of post-
trade name give-up has been planned by the largest participants and forced on to 
the inter-dealer brokers in restraint of trade. One of them settled late last year for 
$2bn. 

The SEF Core principles in Dodd Frank require impartial access for all eligible 
market participants. The CFTC’s SEF Rule mandates that a SEF must ensure ‘‘im-
partial access to its markets and market services’’ for eligible participants—and that 
eligibility itself must be set in an impartial, transparent, fair and non-discrimina-
tory manner. 

Do all eligible market participants have impartial access to each and every SEF? 
If not, why not? 

Answer. ICE Swap Trade offers a multitude of methods of access related to credit 
default swaps including an all to all anonymous marketplace, broker access and 
name give ups. By offering various methods of access, ICE complies with SEF regu-
lations which are intended to promote fair, non-discriminatory and open access. The 
ICE Swap Trade platform will accept a transaction, either cleared or bilateral, as 
long as the transaction meets the SEF requirements.

Question 2. There was a great deal of testimony regarding harmonization with 
European Rules. However, from published reports a number of trade organizations 
representing incumbent firms with significant market power have been arguing to 
European regulators and legislators to make changes to the proposed trade execu-
tion regime in MiFID II. If that effort is successful, we will be asked to harmonize, 
or to push the CFTC to harmonize, our clear rules on impartial access to the SEF 
marketplace for eligible participants with rules that include no such mandate. In 
that eventuality should harmonization still be our top priority? 

Answer. The Rules on access to trading venues under MiFID II were agreed to 
in the Level 1 legislation. The Level 1 legislation requires trading venues to have 
in place transparent and non-discriminatory rules based on objective criteria which 
govern access to their facility. These requirements are comparable to the impartial 
access rules for SEFs. ICE believes harmonization between global regulators is crit-
ical and should be a prioritized accordingly.

Question 3. The swaps we discussed at the hearing are not customized—they are 
standardized. Standardized swaps are the only swaps that are subject to the trading 
mandate—they are cleared and are subject to the straight-through-processing re-
quirement. And yet, we repeatedly hear that the swaps market is fundamentally dif-
ferent than other standardized markets: that it is characterized by episodic liquidity 
and that its bifurcated, two-tiered structure is the ‘‘natural’’ evolution of the market. 
Do you agree or disagree with that characterization? 

Answer. ICE agrees that although certain interest rate and credit default swaps 
have been standardized and mandated for both execution and clearing, current reg-
ulations have unintentionally created a bifurcation in these swaps markets. New 
regulations that require fully anonymous trading would be necessary to remove this 
bifurcation. 
Response from Marnie J. Rosenberg, Global Head, Clearinghouse Risk and 

Strategy, JPMorgan Chase & Co. 
Questions Submitted by Hon. Collin C. Peterson, a Representative in Congress from 

Minnesota 
Question 1. At a recent CFTC Market Risk Advisory Committee meeting a num-

ber of buy-side witnesses testified that the practice of post-trade name-give up—that 
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is: the removal of anonymity from the market after execution, has prevented them 
from participating in the SEFs offered by the Inter-Dealer Brokers. Further, two 
class-action lawsuits alleging anti-trust violations against the largest dealers and 
several of the interdealer brokers have been filed in the credit default swap and in-
terest rate markets respectively. These suits both allege that the practice of post-
trade name give-up has been planned by the largest participants and forced on to 
the inter-dealer brokers in restraint of trade. One of them settled late last year for 
$2bn. 

The SEF Core principles in Dodd Frank require impartial access for all eligible 
market participants. The CFTC’s SEF Rule mandates that a SEF must ensure ‘‘im-
partial access to its markets and market services’’ for eligible participants—and that 
eligibility itself must be set in an impartial, transparent, fair and non-discrimina-
tory manner. 

Do all eligible market participants have impartial access to each and every SEF? 
If not, why not? 

Answer. Yes. All eligible market participants, as defined by each SEF, are given 
the same access. Each SEF is responsible for determining its own participation 
rules, which apply equally to sell-side and buy-side participants.

Question 2. There was a great deal of testimony regarding harmonization with 
European Rules. However, from published reports a number of trade organizations 
representing incumbent firms with significant market power have been arguing to 
European regulators and legislators to make changes to the proposed trade execu-
tion regime in MiFID II. If that effort is successful, we will be asked to harmonize, 
or to push the CFTC to harmonize, our clear rules on impartial access to the SEF 
marketplace for eligible participants with rules that include no such mandate. In 
that eventuality should harmonization still be our top priority? 

Answer. As a general matter, global harmonization of rules is important to ensure 
well-functioning derivatives markets. We do not have a view as to how the Com-
mittee should prioritize the hypothetical situation identified.

Question 3. The swaps we discussed at the hearing are not customized—they are 
standardized. Standardized swaps are the only swaps that are subject to the trading 
mandate—they are cleared and are subject to the straight-through-processing re-
quirement. And yet, we repeatedly hear that the swaps market is fundamentally dif-
ferent than other standardized markets: that it is characterized by episodic liquidity 
and that its bifurcated, two-tiered structure is the ‘‘natural’’ evolution of the market. 
Do you agree or disagree with that characterization? 

Answer. There are fundamental differences between the swaps market and other 
standardized markets. For example, liquidity in swaps markets tends to be thinner 
and more episodic compared to the futures and equities markets. This episodic li-
quidity leads to differences in market structure and a broader range of methods of 
execution sought by market participants. The CFTC’s rules set out minimum liq-
uidation periods for initial margin levels that differ between swaps and futures (cur-
rently five days for most cleared swaps and one day for futures), demonstrating 
their own view that the liquidity profile of the products is different.

Question 4. In your testimony you both described the swaps market as being 
‘‘fragmented’’ as a result of differences in cross-border regulatory progress, but you 
didn’t identify who was responsible for that fragmentation. The latest OCC report 
on swaps trading finds that the four largest banks control 91% of the notional mar-
ket. Are trading decisions at the firms with that much control of the market respon-
sible for fragmentation? If not, who else is fragmenting it? 

Answer. The four largest banks are not responsible for the fragmentation, and it 
would not be accurate to state that those banks control 91% of the notional market 
for swaps trading; the OCC report does not reflect the swaps flow executed by the 
banks. According to the latest research from the International Swaps and Deriva-
tives Association (ISDA), the global interest rate swaps market has fragmented 
along jurisdictional lines since the US swap execution facility rules came into force 
in October of 2013. This fragmentation has been most pronounced in the euro-de-
nominated interest rate swaps markets, where 91.2% of cleared euro IRS activity 
in the European interdealer market was transacted between European 
counterparties in December 2015. In September 2013, immediately prior to the in-
troduction of the SEF rules, the figure stood at 70.7%. 

This data is an indication that non-U.S. market participants are choosing to 
transact less with U.S. persons, or certain foreign subsidiaries or affiliates of U.S. 
persons, as such transactions would be required to be executed on SEF platforms.

Question 5. The CFTC has required trade data to remain anonymous at the SDR 
level. What do you feel the impact would be if the CFTC imposed a requirement 
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that if a trade is entered anonymously it would need to stay anonymous throughout 
its life-cycle? 

Answer. Venues exist today for anonymous trades to remain anonymous through-
out their life cycle, and therefore there is not a need for the CFTC to mandate such 
a requirement. Markets function best with sound regulation, open competition and 
customer choice.

Question 6. We have rules in place to ensure a fair, anonymous, all-to-all swaps 
markets where multiple participants can make both bids and offers—that type of 
structure is much more balanced—and historically as we’ve seen with the futures 
and equity’s markets, much more resilient in times of stress. Please comment on the 
structural stability that could be supplied if these markets truly operated in the 
anonymous all-to-all manner we intended? 

Answer. We respectfully disagree with the two assumptions that underlie this 
question: (1) anonymous all-to-all swaps markets are ‘‘much more balanced’’ and 
more resilient in times of stress; and (2) swaps are similar to futures and equities 
(we refer you to our response to Question 3). 

Avenues for anonymous all-to-all trading of swaps already exist alongside trading 
through Request-for-Quote (RFQ). Thus, customers have a choice between the two 
execution methods. Efficient and stable markets are best achieved through sound 
regulation and free and open competition.

Question 7. We wrote the SEF Core Principles to require impartial access, the 
CFTC’s SEF rule requires impartial access and yet market participants don’t have 
impartial access to the full market—what needs to change for all eligible market 
participants to have the kind of access we envisioned? 

Answer. We refer you to our response to Question 1. 
Response from Stephen M. Merkel, J.D., Executive Vice President, General 

Counsel and Secretary, BGC Partners, Inc.; Director, Wholesale Mar-
kets Brokers’ Association, Americas 

Questions Submitted by Hon. Collin C. Peterson, a Representative in Congress from 
Minnesota 

Question 1. At a recent CFTC Market Risk Advisory Committee meeting a num-
ber of buy-side witnesses testified that the practice of post-trade name-give up—that 
is: the removal of anonymity from the market after execution, has prevented them 
from participating in the SEFs offered by the Inter-Dealer Brokers. Further, two 
class-action lawsuits alleging anti-trust violations against the largest dealers and 
several of the interdealer brokers have been filed in the credit default swap and in-
terest rate markets respectively. These suits both allege that the practice of post-
trade name give-up has been planned by the largest participants and forced on to 
the inter-dealer brokers in restraint of trade. One of them settled late last year for 
$2bn. 

The SEF Core principles in Dodd Frank require impartial access for all eligible 
market participants. The CFTC’s SEF Rule mandates that a SEF must ensure ‘‘im-
partial access to its markets and market services’’ for eligible participants—and that 
eligibility itself must be set in an impartial, transparent, fair and non-discrimina-
tory manner. 

Do all eligible market participants have impartial access to each and every SEF? 
If not, why not? 

Answer. As envisioned by Congress, the SEF landscape is competitive, with over 
two dozen registered trading venues competing for liquidity and trading activity in 
the over-the-counter marketplace. The WMBAA member firms’ SEFs are among 
those platforms. Each of these SEFs has demonstrated compliance with CFTC regu-
lation 37.202(a) and has set forth clear criteria for market participants who wish 
to access its market and market services. 

With any competitive marketplace, customers have the option to conduct business 
with an array of companies and different types of trading platforms. Very few mar-
ket participants will engage with all 24 SEFs. For each SEF, eligible market partici-
pants have to review and compare individual execution models, rule books, analyze 
different cost structures, and consider the legal and technical components of 
onboarding when deciding whether to access a market. As the structure of the mar-
ket evolves in the aftermath of the credit crisis and financial regulatory reform im-
plementation, trading methodologies and structure will continue to evolve as well. 
True to the Dodd-Frank statutory intent, we look forward to continued competition 
among resilient, innovative trading venues to promote the trading of swaps through 
registered intermediaries.

Question 2. There was a great deal of testimony regarding harmonization with 
European Rules. However, from published reports a number of trade organizations 
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1 See Leaders’ Statement, the Pittsburgh Summit, September 24–25, 2009, available at
https://www.treasury.gov/resource-center/international/g7-g20/Documents/pittsburgh_sum
mit_leaders_statement_250909.pdf. 

representing incumbent firms with significant market power have been arguing to 
European regulators and legislators to make changes to the proposed trade execu-
tion regime in MiFID II. If that effort is successful, we will be asked to harmonize, 
or to push the CFTC to harmonize, our clear rules on impartial access to the SEF 
marketplace for eligible participants with rules that include no such mandate. In 
that eventuality should harmonization still be our top priority? 

Answer. As noted in my testimony, OTC swap markets are global in nature. The 
WMBAA remains supportive of coordinated global efforts to promote trading on reg-
ulated venues, central counterparty clearing, and public reporting of standardized 
OTC derivative contracts in order to ‘‘improve transparency in the derivatives mar-
kets, mitigate systemic risk, and protect against market abuse.’’ 1 

In just the last few years, we have seen liquidity move across borders forming re-
gional liquidity pools. Global regulators should carefully coordinate regulatory ef-
forts so as to not fragment markets, reduce liquidity, and increase costs to users 
by rupturing the existing methods by which U.S. and non-U.S. swap dealers, inter-
national banks, global asset managers, and end-users access competitive, trans-
parent OTC markets in the U.S. or in other jurisdictions. Global regulatory gaps 
have not only promoted bifurcation of trading patterns but can be exploited to the 
detriment of investors.

Question 3. The swaps we discussed at the hearing are not customized—they are 
standardized. Standardized swaps are the only swaps that are subject to the trading 
mandate—they are cleared and are subject to the straight-through-processing re-
quirement. And yet, we repeatedly hear that the swaps market is fundamentally dif-
ferent than other standardized markets: that it is characterized by episodic liquidity 
and that its bifurcated, two-tiered structure is the ‘‘natural’’ evolution of the market. 
Do you agree or disagree with that characterization? 

Answer. Yes, the swaps market is fundamentally different than other standard-
ized markets. It is a wholesale market where institutional market participants can 
hedge risk exposures. Congress recognized the distinctions between exchange-traded 
financial products like futures and equities, on the one hand, and over-the-counter 
products such as swaps. The Dodd-Frank Act provides unique statutory provisions 
to preserve and enhance the unique liquidity characteristics, institutional nature of 
market participants, and bespoke nature of many of the instruments. 

As referenced in my testimony, a 2011 Federal Reserve Bank of New York 
(FRBNY) report found that the vast majority of single-name credit default swap 
(CDS) contracts traded less than once per day and index CDS contracts traded less 
than ten times per day, but in very large sizes. Similarly, the vast majority of inter-
est rate swap contracts traded only once during the 3 month period studied. In com-
parison, many more exchange-traded products tend to have continuous liquidity. 
Certain Eurodollar futures contracts trade on the Chicago Mercantile Exchange 
(CME) over 375,000 times per day. 

The FRBNY study affirms that there are different levels of liquidity in the mar-
ketplace, even among ‘‘standardized’’ products. This is why Dodd-Frank correctly en-
sured flexibility in how market participants can meet the trading mandate and 
transact ‘‘through any means of interstate commerce.’’

We support revising the CFTC’s swap rules to bring them more in line with the 
statutory intent of Dodd-Frank to ‘‘promote SEF trading’’ and also to ensure that 
the global OTC swap market is made more competitive and resilient, all while pro-
tecting the unique market structure that continues to evolve over time.

Question 4. In your testimony you both described the swaps market as being 
‘‘fragmented’’ as a result of differences in cross-border regulatory progress, but you 
didn’t identify who was responsible for that fragmentation. The latest OCC report 
on swaps trading finds that the four largest banks control 91% of the notional mar-
ket. Are trading decisions at the firms with that much control of the market respon-
sible for fragmentation? If not, who else is fragmenting it? 

Answer. As I noted in my testimony, fragmentation is driven by the CFTC’s SEF 
rules and the lack of regulatory harmonization with respect to permitted modes of 
trade execution. Anecdotally, we have seen market participants refrain from 
transacting with counterparties in certain jurisdictions to avoid the CFTC’s regu-
latory burdens. As a result, liquidity has formed by jurisdiction. Trading has become 
more regionalized with Asian, European and U.S. counterparties trading in separate 
jurisdictions and with a reduced number of potential counterparties. My testimony 
cites to recent ISDA and Bank of England research supporting these observations. 
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We have concerns that these regulatory gaps will have a more pronounced effect 
as we approach the impending MiFID II January 2018 target compliance date. 
These differences must be resolved as soon as possible. We urge the Subcommittee 
to prioritize execution equivalence and global coordination as the primary tool to 
counter the increasingly well-entrenched trend for liquidity to be split along regional 
lines.

Question 5. The CFTC has required trade data to remain anonymous at the SDR 
level. What do you feel the impact would be if the CFTC imposed a requirement 
that if a trade is entered anonymously it would need to stay anonymous throughout 
its life-cycle? 

Answer. I cannot speculate on the possible market structure impact this require-
ment may have if imposed. However, I strongly encourage the CFTC—for this or 
any other policy proposal—to engage in data-driven analysis based on timely, accu-
rate information, to quantify the costs and benefits of its proposals. These proposals 
should be published in the Federal Register for an appropriate public notice and 
comment period. These procedural protections will help to produce the soundest pol-
icy and reflect the input of market participants. 

The CFTC is the beneficiary of several years of comprehensive swap market data 
through SDR reporting. The Commission should closely consider the value of this 
information and perform a rigorous review of the information in light of its policy 
initiatives. As I said at the hearing, if ISDA and the Bank of England can conduct 
research and publish their findings for public review, the CFTC should too.

Question 6. We have rules in place to ensure a fair, anonymous, all-to-all swaps 
markets where multiple participants can make both bids and offers—that type of 
structure is much more balanced—and historically as we’ve seen with the futures 
and equity’s markets, much more resilient in times of stress. Please comment on the 
structural stability that could be supplied if these markets truly operated in the 
anonymous all-to-all manner we intended? 

Answer. Please see my response to Question 5.
Question 7. We wrote the SEF Core Principles to require impartial access, the 

CFTC’s SEF rule requires impartial access and yet market participants don’t have 
impartial access to the full market—what needs to change for all eligible market 
participants to have the kind of access we envisioned? 

Answer. Please see my response to Question 1. 
Response from Stephen John Berger, Director, Government and Regulatory 

Policy, Citadel, LLC; on behalf of Managed Funds Association 
Questions Submitted by Hon. Collin C. Peterson, a Representative in Congress from 

Minnesota 
Question 1. At a recent CFTC Market Risk Advisory Committee meeting a num-

ber of buy-side witnesses testified that the practice of post-trade name-give up—that 
is: the removal of anonymity from the market after execution, has prevented them 
from participating in the SEFs offered by the Inter-Dealer Brokers. Further, two 
class-action lawsuits alleging anti-trust violations against the largest dealers and 
several of the interdealer brokers have been filed in the credit default swap and in-
terest rate markets respectively. These suits both allege that the practice of post-
trade name give-up has been planned by the largest participants and forced on to 
the inter-dealer brokers in restraint of trade. One of them settled late last year for 
$2bn. 

The SEF Core principles in Dodd Frank require impartial access for all eligible 
market participants. The CFTC’s SEF Rule mandates that a SEF must ensure ‘‘im-
partial access to its markets and market services’’ for eligible participants—and that 
eligibility itself must be set in an impartial, transparent, fair and non-discrimina-
tory manner. 

Do all eligible market participants have impartial access to each and every SEF? 
If not, why not? 

Answer. The CFTC provided additional clarity regarding the Dodd-Frank Act’s im-
partial access requirement in the final SEF rules and in subsequent impartial ac-
cess guidance issued in November 2013. This additional guidance from the CFTC 
has been critical in dismantling certain barriers that prevented market participants 
from accessing certain trading venues for OTC derivatives, such as restrictive access 
criteria that limited membership only to banks. 

However, we believe that barriers still remain that prevent buy-side market par-
ticipants from fully interacting on each and every SEF in the market. One such sig-
nificant barrier is the continued use of post-trade name give-up by the legacy inter-
dealer SEFs. By revealing counterparty identities post-trade to a swap that was ini-
tially executed anonymously, these legacy interdealer SEFs inhibit buy-side partici-
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1 Directive 2014/65/EU of The European Parliament and of the Council of 15 May 2014 on 
markets in financial instruments, available at http://eur-lex.europa.eu/legal-content/EN/ALL/
?uri=CELEX:32014L0065.

pation even though buy-side participants are now theoretically able to join these 
trading venues. 

The practice of post-trade name give-up originated in uncleared markets, where 
counterparties needed to know each other’s identity in order to properly book and 
risk manage the swap. However, for cleared swaps that are executed anonymously, 
we believe that there is no legitimate reason that one party needs to find out the 
identity of the other party post-trade, given that both parties immediately face the 
clearinghouse and do not have any bilateral counterparty credit exposure to each 
other. If two parties agree to execute anonymously, this choice should be respected 
throughout the life cycle of the swap. 

Post-trade name give-up inhibits buy-side participation on legacy interdealer 
SEFs in several ways. First, post-trade name give-up is a source of random and un-
controlled ‘‘information leakage’’ of private trading positions and strategies, given 
that participants are not able to control who they may be matched with when exe-
cuting anonymously on the SEF. Second, post-trade name give-up perpetuates the 
informational and trading advantages of traditional dealers that benefit from their 
ability to access and achieve full visibility into both the inter-dealer and dealer-to-
customer markets. In many cases, buy-side participants are discouraged from ever 
even beginning to trade on these legacy interdealer SEF platforms as long as the 
practice continues. 

MFA therefore believes that impartial access to SEFs will only be realized once 
post-trade name gave-up is prohibited for all anonymously-executed cleared SEF 
trades.

Question 2. There was a great deal of testimony regarding harmonization with 
European Rules. However, from published reports a number of trade organizations 
representing incumbent firms with significant market power have been arguing to 
European regulators and legislators to make changes to the proposed trade execu-
tion regime in MiFID II. If that effort is successful, we will be asked to harmonize, 
or to push the CFTC to harmonize, our clear rules on impartial access to the SEF 
marketplace for eligible participants with rules that include no such mandate. In 
that eventuality should harmonization still be our top priority? 

Answer. In MFA’s view, ensuring impartial access to trading venues is critical in 
the continued implementation of the G20 reforms for the swaps markets. MFA be-
lieves that U.S. and European regulators should push for harmonization with re-
spect to the implementation of impartial access requirements for trading venues and 
that this is an achievable, mutually beneficial priority that will benefit the long-
term health and vitality of the global swaps markets. 

Similar to the U.S. impartial access requirement, the European MiFID II legisla-
tion requires trading venues to provide non-discriminatory access to market partici-
pants (see Article 18(3) of the MiFID II Directive governing multilateral trading fa-
cilities (MTFs) and organized trading facilities (OTFs), and Article 53(1) of the 
MiFID Directive 1 governing regulated markets). As such, there should be no dif-
ference between the two regimes on this topic, though European regulators may be 
required to issue additional guidance (similar to the CFTC’s November 2013 impar-
tial access guidance) in order to ensure that the non-discriminatory access require-
ment is properly implemented. We believe that ensuring equivalent standards with 
respect to the implementation of impartial access should be a key focus in future 
discussions regarding harmonization and regulatory equivalence. 

Question 3. The swaps we discussed at the hearing are not customized—they are 
standardized. Standardized swaps are the only swaps that are subject to the trading 
mandate—they are cleared and are subject to the straight-through-processing re-
quirement. And yet, we repeatedly hear that the swaps market is fundamentally dif-
ferent than other standardized markets: that it is characterized by episodic liquidity 
and that its bifurcated, two-tiered structure is the ‘‘natural’’ evolution of the market. 
Do you agree or disagree with that characterization? 

Answer. MFA disagrees with that characterization for standardized and liquid 
cleared swaps. While more bespoke customized swaps may trade relatively infre-
quently, experience with the reforms in the U.S. has shown that a great many 
cleared swaps are standardized and highly liquid, and are suitable for SEF trading. 
In fact, recent Bank of England research found that the implementation of the clear-
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2 See Staff Working Paper No. 580 ‘‘Centralized trading, transparency and interest rate swap 
market liquidity: evidence from the implementation of the Dodd-Frank Act’’, Bank of England 
(January 2016), available at: http://www.bankofengland.co.uk/research/Documents/
workingpapers/2016/swp580.pdf. 

ing and trading reforms in the USD interest rate swaps market has already yielded 
significant improvements in pricing and liquidity for investors.2 

As such, MFA does not believe that the current bifurcated, two-tiered market 
structure is the ‘‘natural’’ evolution of the market. The two-tier structure impairs 
pre-trade transparency for buy-side market participants and prevents buy-side mar-
ket participants from accessing important sources of liquidity in the marketplace. 
This two-tier structure also confines the buy-side to a ‘‘price-taker’’ role, rather than 
providing the opportunity to become a ‘‘price-maker’’ as well, and can impair price 
discovery and competition. In MFA’s view, the two-tier market needs to evolve in 
order to improve competition and market liquidity, and fully implementing the 
Dodd-Frank Act’s impartial access requirement is critical to allowing this evolution 
to occur.

Question 4. The CFTC has required trade data to remain anonymous at the SDR 
level. What do you feel the impact would be if the CFTC imposed a requirement 
that if a trade is entered anonymously it would need to stay anonymous throughout 
its life-cycle? 

Answer. In MFA’s view, the imposition of such a requirement would be consistent 
with prior CFTC rulemaking to ensure that trade data remains anonymous at the 
SDR level. Currently, this CFTC rule is undermined by the continued use of post-
trade name give-up, as a counterparty can find out the identity of the other party 
to a trade from the SEF even though they are prohibited from doing so at the SDR. 
If two parties agree to execute anonymously, this choice should be respected 
throughout the life cycle of the swap. 

As stated above, MFA believes that ending the practice of post-trade name give-
up for anonymously executed cleared swaps will lead to more buy-side participation 
on legacy interdealer SEFs. In our view, impartial access requirements have con-
tributed to healthy liquidity conditions in several other significant markets, such as 
the equities and futures markets. Based on these examples, MFA believes that true 
impartial access will provide a stronger foundation for U.S. swaps market liquidity 
and enhance price transparency and competition in the U.S. swaps market.

Question 5. We have rules in place to ensure a fair, anonymous, all-to-all swaps 
markets where multiple participants can make both bids and offers—that type of 
structure is much more balanced—and historically as we’ve seen with the futures 
and equity’s markets, much more resilient in times of stress. Please comment on the 
structural stability that could be supplied if these markets truly operated in the 
anonymous all-to-all manner we intended? 

Answer. Fully implementing and enforcing the Dodd-Frank Act’s impartial access 
requirement would allow an all-to-all market for cleared swaps to emerge (where 
multiple market participants are able to meet and transact). In our view, an all-
to-all market has contributed to healthy liquidity conditions in several other signifi-
cant markets, such as the equities and futures markets. 

By contrast, the current bifurcated two-tier swaps market structure entrenches 
traditional dealers as exclusive ‘‘price makers’’. It also limits the manner and extent 
to which buy-side participants may interact in the swaps market. Such structural 
limitations on liquidity provision and risk transfer may increase the likelihood of 
market volatility and instability over the long term. The willingness and capacity 
of traditional dealers to allocate balance sheet to swaps market-making activities 
appears to be diminishing in certain respects. This trend will likely continue over 
time as traditional dealers continue to restructure their businesses post-financial 
crisis and adapt to new capital, leverage, and liquidity requirements under Basel 
III and similar rules. Without swaps market reforms that facilitate impartial access 
to all SEFs and encourage alternative forms of price formation and liquidity provi-
sion and greater diversity of participation (among participants and modes of inter-
action), MFA fears that the U.S. swaps market could risk greater volatility and dis-
location in times of market stress.

Question 6. We wrote the SEF Core Principles to require impartial access, the 
CFTC’s SEF rule requires impartial access and yet market participants don’t have 
impartial access to the full market—what needs to change for all eligible market 
participants to have the kind of access we envisioned? 

Answer. MFA would encourage the CFTC to take action to prohibit the use of 
post-trade name give-up for cleared swaps executed anonymously on SEFs. MFA 
has submitted a petition to the CFTC in this regard and is hopeful this prohibition 
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will be included in any proposed modifications to the SEF rules. Without CFTC ac-
tion, commercial dynamics make it difficult for any one legacy interdealer SEF to 
unilaterally stop using post-trade name give-up while others still do. 

In addition, MFA would encourage the CFTC to prioritize the enforcement of im-
partial access. It would be useful for the CFTC to actively monitor the progress of 
trading reforms in the swaps markets, and what barriers may continue to affect 
participation and trading activity. We also continue to urge the CFTC to finalize 
dealer ownership and governance restrictions for SEFs, as otherwise potential con-
flicts of interest could arise that inhibit natural market structure evolution. 
Response from Luke D. Zubrod, Director, Risk and Regulatory Advisory 

Services, Chatham Financial 
Questions Submitted by Hon. Collin C. Peterson, a Representative in Congress from 

Minnesota 
Question 1. At a recent CFTC Market Risk Advisory Committee meeting a num-

ber of buy-side witnesses testified that the practice of post-trade name-give up—that 
is: the removal of anonymity from the market after execution, has prevented them 
from participating in the SEFs offered by the Inter-Dealer Brokers. Further, two 
class-action lawsuits alleging anti-trust violations against the largest dealers and 
several of the interdealer brokers have been filed in the credit default swap and in-
terest rate markets respectively. These suits both allege that the practice of post-
trade name give-up has been planned by the largest participants and forced on to 
the inter-dealer brokers in restraint of trade. One of them settled late last year for 
$2bn. 

The SEF Core principles in Dodd Frank require impartial access for all eligible 
market participants. The CFTC’s SEF Rule mandates that a SEF must ensure ‘‘im-
partial access to its markets and market services’’ for eligible participants—and that 
eligibility itself must be set in an impartial, transparent, fair and non-discrimina-
tory manner. 

Do all eligible market participants have impartial access to each and every SEF? 
If not, why not? 

Answer. The segment of the market Chatham Financial serves has not had dif-
ficulty accessing SEFs. Chatham’s clients are end users, and generally use SEFS to 
hedge interest rate risk. Thus, we are not in a position to offer expert insight into 
the nature of access in the credit default swap market. End-users generally use de-
rivatives to manage and reduce risk (i.e., to hedge)—not for speculative or trading 
purposes. Those that use derivatives to hedge, generally rely on SEFs that price 
transactions via the request for quote (i.e., RFQ) model because it permits greater 
flexibility to structure a hedge to offset a firm-specific risk. While hedgers and those 
using derivatives for investment purposes alike could make use of central limit 
order books (i.e., CLOB)—the pricing model in which Inter-Dealer Brokers excel—
the RFQ model in which Inter-Dealer Brokers do not play a significant role is, in 
our view, best suited for end-user hedgers. 

Buy side asset managers use derivatives for both hedging and investment pur-
poses; thus, the optimal execution method—whether RFQ or CLOB—may differ 
from those of other kinds of financial end users, such as those whom we advise and 
on whose behalf we transact. As a general principle, Chatham appreciates the value 
of anonymous trading and we do not see a benefit to most end-users of name-dis-
closed approaches. However, our experience does not allow us to offer material input 
on the question of access to the central limit order books offered by Inter-Dealer 
Brokers.

Question 2. There was a great deal of testimony regarding harmonization with 
European Rules. However, from published reports a number of trade organizations 
representing incumbent firms with significant market power have been arguing to 
European regulators and legislators to make changes to the proposed trade execu-
tion regime in MiFID II. If that effort is successful, we will be asked to harmonize, 
or to push the CFTC to harmonize, our clear rules on impartial access to the SEF 
marketplace for eligible participants with rules that include no such mandate. In 
that eventuality should harmonization still be our top priority? 

Answer. Chatham sees growth in electronic trading in the OTC derivatives market 
as a positive development. This growth has been spurred both by technological ad-
vancement and by regulatory mandates in the U.S. and Europe. The principle bene-
fits of electronic trading are the ease of facilitating competition and the benefits of 
straight through processing, especially where a party transacts in high volumes. 
These benefits must be set against the costs of evaluating electronic marketplaces, 
reviewing rulebooks of those marketplaces, and setting up systems to facilitate 
straight-through processing. Transaction volumes will often dictate whether the 
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benefits of electronic trading outweigh the costs. Those that transact in high vol-
umes will generally see benefits in adopting electronic trading and will often choose 
to transact electronically whether or not regulation requires them to do so. 

Chatham believes it is not necessary to tightly prescribe protocols by which elec-
tronic marketplaces operate. The U.S. has generally taken a more prescriptive ap-
proach relative to Europe with respect to trading protocols imposed on SEFs. For 
example, U.S. regulations require that a minimum number of dealers participate in 
swap auctions via electronic marketplaces, while requirements on European trading 
platforms are subject to lower requirements. We believe the benefits of competition 
and straight-through processing can accrue under various protocols and rule sets, 
and that the prescriptive approach adopted by the U.S. is not necessary to ensure 
a competitive marketplace. 

As a general principle, we believe it beneficial to market participants when regu-
lators globally coordinate and harmonize their rules—both with respect to their con-
tent and timing—and we believe such efforts with respect to trading rules should 
be given due consideration.

Question 3. The swaps we discussed at the hearing are not customized—they are 
standardized. Standardized swaps are the only swaps that are subject to the trading 
mandate—they are cleared and are subject to the straight-through-processing re-
quirement. And yet, we repeatedly hear that the swaps market is fundamentally dif-
ferent than other standardized markets: that it is characterized by episodic liquidity 
and that its bifurcated, two-tiered structure is the ‘‘natural’’ evolution of the market. 
Do you agree or disagree with that characterization? 

Answer. Yes. Bilateral, uncleared swaps (i.e., typically customized swaps) play an 
important role in allowing market participants to manage risk. When risk manage-
ment is the objective, such swaps are generally superior to standardized swaps 
which cannot be customized to perfectly offset idiosyncratic risks. Absent customized 
swaps, market participants would be forced to retain risks that they might other-
wise have been able to transfer. In addition to the economic benefits of 
customization, market participants who perfectly match their hedge to their risk 
achieve accounting results—via hedge accounting treatment—that are more con-
sistent with the economic outcome achieved through hedging. That is, income state-
ment volatility is reduced or eliminated in line with the risk reducing nature of the 
hedges. 

Additionally, bilateral, uncleared swaps permit customization with respect to the 
credit arrangements used to manage risk associated with the swap. Just as banks 
are able to accept various forms of collateral with respect to loans, end-users value 
their ability with bilateral, uncleared swaps to customize the credit support ar-
rangements they enter into with swap dealers. For example, centrally cleared swaps 
are secured by initial and variation margin. While bilateral, uncleared swaps may 
be similarly secured, end users may negotiate credit support arrangements that are 
better tailored to their needs. For example, a real estate firm may grant a security 
interest in a real estate asset to its swap counterparty, who also may serve as lend-
er on loan that the swap hedges. Real estate firms, among others, own physical as-
sets and do not carry significant amounts of cash greatly benefit from such 
customizable credit arrangements. 

At the same time, firms that transact in significant volumes, have low cost of cap-
ital and ready access to liquid resources (e.g., cash and certain securities) may find 
that the centrally cleared market meets their risk management needs. Such partici-
pants may prefer the risk management characteristics of a centralized market. 

Thus, we believe a two-tiered market benefits the market and is not inconsistent 
with public policy objectives related to systemic risk and transparency.

Question 4. The CFTC has required trade data to remain anonymous at the SDR 
level. What do you feel the impact would be if the CFTC imposed a requirement 
that if a trade is entered anonymously it would need to stay anonymous throughout 
its life-cycle? 

Answer. We believe it appropriate that regulators implement rules in a manner 
that prevents market participants from having visibility into an individual com-
pany’s positions. However, we believe it appropriate for regulators to have such visi-
bility with respect to all positions.

Question 5. We have rules in place to ensure a fair, anonymous, all-to-all swaps 
markets where multiple participants can make both bids and offers—that type of 
structure is much more balanced—and historically as we’ve seen with the futures 
and equity’s markets, much more resilient in times of stress. Please comment on the 
structural stability that could be supplied if these markets truly operated in the 
anonymous all-to-all manner we intended? 
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Answer. We believe that structural stability can be supplied to these markets 
without an all-to-all market. Indeed, we believe the principle contribution of an all-
to-all model in the derivatives market relates more to transparency than it does sys-
temic stability, and even the transparency benefits can be achieved in ways that are 
less prescriptive than a mandated all-to-all market structure. We believe other 
mechanisms can adequately address systemic stability concerns, including clearing, 
margin and capital requirements. In essence, we think while there may be benefits 
in some cases for all-to-all markets, we do not believe there are sufficient benefits 
to justify that such a structure be mandated. Indeed, we believe end-user risk man-
agement objectives are furthered by way of a variety of means of execution.

Question 6. We wrote the SEF Core Principles to require impartial access, the 
CFTC’s SEF rule requires impartial access and yet market participants don’t have 
impartial access to the full market—what needs to change for all eligible market 
participants to have the kind of access we envisioned? 

Answer. As noted, Chatham’s experience - principally focused on interest rate 
markets and the RFQ model—does not suggest a significant concern with impartial 
access to SEFs. Nonetheless, we think it not inappropriate for policy makers to care-
fully consider the concerns of market participants transacting in other asset classes 
(e.g., credit default swaps) and other execution methods (e.g., central limit order 
books).

Æ
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