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My name is Bob Stallman.  I am President of the American Farm Bureau Federation and a rice and cattle producer from Columbus, Texas.  I appreciate the invitation to speak to the subcommittee this afternoon.  Farm Bureau is the nation’s largest general farm organization, representing producers of every commodity, in every state of the nation as well as Puerto Rico, with more than 6 million member families.  

I would like to thank Subcommittee Chairman Boswell and Ranking Member Moran for holding this hearing.  The farm bill touches the lives of every producer in this country.  It was a long, hard road to passage of the 2008 farm bill, and thanks to the hard work of this committee, the end product was a fiscally responsible compromise of which we can all be proud.  However, the work does not end with the passage of legislation, but continues and often becomes more difficult as that legislation is implemented.

The political climate and timing of the passage of the 2008 farm bill created several challenges for implementation.  The bill passed as the tenure of the former administration was drawing to a close.  The administration was tasked with implementing the bill during their final days in office, and the unfortunate result was in some instances rules that are inconsistent with congressional intent.  Examples of this include the definition of actively engaged, the 10 acre provision and the elimination of base from federal lands.
One of the most important and controversial rules, the rule on payment eligibility, was published in the Federal Register on December 26, 2008.  It was not a welcomed Christmas gift in the countryside.  The late date left the incoming Obama administration with very little time or opportunity for change before the rule would have to be implemented.  

As with all new administrations, USDA in the beginning weeks of the new administration was understaffed and overworked.  Movement on farm bill implementation rules came to a halt.  While USDA is clearly now making progress on these rules, the delays have left a great deal of uncertainty in the countryside during this planting season.

Planning for your business is always difficult, but the uncertainty of the rules and the current economic turbulence has made applying for operating loans even more challenging. 
Implementation Successes

Before I focus on specific concerns, I would like to take a moment to point out some of the farm bill implementation successes.  Once the farm bill was passed, the USDA did an excellent job of getting checks out to farmers as quickly as possible.  Given that 2008 was a year of historically high input costs, this meant a great deal to our producers.

The Obama administration immediately moved to correct several concerns we had with the way farm bill implementation had been proceeding.  
· Secretary Vilsack quickly granted an extension to the comment period for the payment eligibility rule that was promulgated in the final days of the previous administration.  This extension was requested by several of the groups testifying today.  The extension allowed us time to evaluate a very complex rule and to determine the possible impacts on farm operations.
· Secretary Vilsack and his staff also worked to change a provision in the ACRE rule released in December 2008 that removed the base from federal lands.  This elimination of base was not required by statute, but was interjected in the form of a rule.  In some parts of the country, farmers produce crops on lands owned by the Fish and Wildlife Service, the Army Corp of Engineers and other federal agencies.  In exchange for use of the land, farmers typically agree to leave part of their crop in the field for wildlife feed and habitat.  This arrangement was a win for conservationists and farmers alike.  However, the ACRE rule in its original form removed the farm safety net from these farmers, making it impossible for them to get production loans to continue to farm.  Producers and wildlife habitat both would have suffered had Secretary Vilsack not reversed the rule. 
· Finally, Secretary Vilsack brought a small degree of resolution to the way the 10-acre provision of the farm bill was being implemented.  This provision prohibits any producer with 10 or fewer base acres from receiving a direct, counter-cyclical or ACRE payment.  The manager’s statement that accompanied the farm bill made it clear that congressional intent was for producers to be able to aggregate their base acres to get above this 10-acre threshold.  However, the original interpretation of this provision did not allow aggregation, and prohibited legitimate reconstitutions of parcels.  The result was more than 460,000 farms were deemed to be no longer eligible for the farm safety net.  While farmers are still not allowed to aggregate their base acres to get above the threshold, the reconstitution rules have be restored so that some producers have been allowed back into farm programs.  
Implementation Concerns

Despite these positive developments, farmers also have had numerous frustrations with the implementation of the farm bill.  As a general agriculture organization that represents the interests of all types of producers from all regions of the country, I would like to mention on a few of the hurdles that we face in order to make the 2008 farm bill one that works for the farmers it’s designed to protect.
Disaster Assistance

One of the most common questions we get from farmers concerns the delivery of disaster program assistance.  For over a year, we have been unable to answer that question since the rules have not been published.  Many farmers faced major disasters in 2008.  It was a year of late-season flooding and crop destruction from hurricanes on the Gulf Coast, early season levy-breaks in the Midwest, devastating spring freezes in the Northeast, and extreme drought in the Carolinas, Georgia and Texas.  

One of the expressed goals of the farm bill’s supplemental disaster package is to provide farmers with more timely, consistent assistance when they face devastating natural disasters.  Ad hoc disaster dollars are difficult to secure, and the farm bill provided an opportunity to streamline disaster assistance programs and ensure funding.  Yet, a year after the passage of the farm bill, there are no rules for the disaster program, let alone a target date for when producers will receive assistance under these programs.
For farmers who are facing tightening credit markets and are already stretched by high input costs combined with this year’s lower commodity market prices, the disaster program could provide meaningful assistance.  We urge USDA to work to implement the program as quickly as possible.  
Information Technology

Even after the rules for the disaster program are finalized, we understand that USDA will face technological challenges in cutting checks for farmers who have been devastated by natural disaster.  USDA, and more specifically, FSA, runs on one of the most antiquated computer systems in the federal government.  
The limitations of this older technology create enormous hurdles to implementing the complex provisions of the farm bill, such as the disaster package, and results in inefficiencies throughout the department.  It is unclear how long the antiquated system can continue to support increasingly complex farm programs.  Systems across agencies under USDA jurisdiction cannot communicate with each other, which could lead to improper payments and duplicate paperwork.  Upgrading FSA computer technology now will lead to greater efficiencies and could prevent a future system failure. 
USDA has stated that they need approximately $300 million for technology upgrades to ensure a smooth and reliable implementation of farm bill programs and Farm Bureau supports additional funding for FSA’s technology needs.  We urge the Agriculture Committee to work with USDA and the Appropriations Committee to secure the necessary funding.  
USDA Collaboration with IRS

Another farm bill implementation issue that we are watching is the collaboration between the IRS and USDA that was announced by Secretary Vilsack in March.  While Farm Bureau is concerned about this collaboration, we are reserving judgment until further details are known.  Farm Bureau is extremely sensitive to producer privacy concerns, but if this is handled correctly, it could provide producers a more secure and private alternative to providing annual confidential business information and tax documentation to local FSA offices and county committees.
We are concerned most FSA offices do not have adequate storage nor the security to ensure the safety of information that could be used to commit identity theft and fraud.  Additionally, the business nature of information could create a conflict of interest for FSA employees at the local office.  In many small towns, agriculture is the backbone of the community.  It would not be unusual for the local FSA employee to have relational ties to other farmers or agribusinesses in the area.  While farmers and ranchers greatly respect the work done by FSA staff, providing highly sensitive and confidential documents such as IRS forms to local offices is not prudent.  Centralizing this function and cooperating with IRS for payment eligibility purposes could be acceptable, but the devil will be in the details.    

Our understanding of the proposal is that USDA will provide the IRS with a set of income criteria, and the IRS will use this criteria to “red-flag” certain producers who could exceed the Adjusted Gross Income (AGI) limits.  USDA will then request additional information from “red-flagged” producers and conduct an audit.  

As USDA moves forward, we have urged the department to consider several concerns.  First, confidentiality is paramount.  Any proposal that allows any IRS information to become public through the Freedom of Information Act (FOIA) is unacceptable to Farm Bureau and its members.  The ability of an organization or private citizen to obtain the list of producers who have been red-flagged by the IRS would be very problematic.  There are numerous people and organizations who do not understand the farm safety net and oppose these programs outright.  To give these people a list by which to further their political goals is unacceptable.  The assumption would be made that these farm program recipients are guilty of exceeding the limit regardless of whether they are later proven innocent and could do irreparable damage to producers’ reputations and to the reputation of farm programs.  It is critical that no information obtained by USDA through the IRS be subject to FOIA rules.  

It is also important that once producers are red-flagged by the IRS any additional investigation required be handled at a centralized FSA office.  If this information is going to be delegated to local FSA offices, then all of Farm Bureau’s aforementioned concerns about confidentiality, storage and employee conflicts of interest apply.  It’s important that trained experts conduct the follow-up audits on producers.  The IRS and 2008 farm bill definitions of on-farm income are not identical.  It is critical that FSA employees entrusted with gathering additional information about producer eligibility have adequate training in accounting to make the proper judgment.  The timing of audits will also be important.  Producers should not be assumed guilty until proven innocent, and Farm Bureau opposes any timeline for audits that would delay critical farm program payments.  

The standards used to red flag producers also will be pivotal.  The goal of this joint arrangement should not be to audit thousands of producers every year.  USDA has neither the time nor resources for such an effort, and given the other safeguards in place, such a system of audits would be wasteful and unnecessary.  A criteria should be developed that identifies a manageable number of producers who come closest to exceeding the requirements.  

Actively Engaged

Our final concern deals with changes to the definition of “actively engaged” for purposes of determining farm program eligibility.  Our concerns are similar to those raised by other organizations, and our members felt strongly enough about this issue that our delegate body voted last year to include language in our policy book declaring that no changes should be made to the definition of actively engaged. This issue, along with the payment eligibility issues, are often incorrectly associated only with Southern agriculture.  Yet, the first call Farm Bureau received expessing concern about the payment eligibilitiy rule came from the state of Montana.  The second call was from Illinois.  The changes in this rule impact every farm, no matter the size, crop or region.  

The proposed changes to the definition of actively engaged hurt farmers and create uncertainty across the countryside.  Under the old rules, producers had to meet a two-pronged test: they had to show that they contributed capital, land and/or equipment, and they contributed labor and/or management to the operation.  The new rule takes the labor and management requirement to an entirely new level by further mandating that this management be “separate and distinct” and “identifiable and documentable,” but provides no clarification as to what this means.  At a minimum, this lack of clarity will almost certainly result in a multitude of standards being applied across the country.  

These changes also fly in the face of common business sense.  As with any business, numerous stakeholders could have input into key decisions, but roles may overlap or change as needed.  In an operation consisting of four brothers, it is quite possible that decisions are made by the group, making “separate and distinct” an illogical standard to apply.  Fundamental business principles may prevent every decision from being “documentable.”  It is not prudent or practical to have a multitude of stakeholders with signature authority on payroll, marketing or purchasing accounts, yet this seems to be what the new rule implies should be done in order to ensure that everyone’s contribution is “documentable.”    

The new actively engaged rule also appears to discriminate against family farms that are organized as corporations.  While there is an abundance of rhetoric in opposition to “corporate agriculture” and in support of “family farms,” what is often overlooked is that they can be one and the same.  Farms are a high-risk business where liability can be an enormous concern.  A corporate business structure is the logical choice for limiting liability.  In some states there can be significant tax benefits to organizing a farm business as a corporation.  Often farmers will use the corporate structure for estate planning purposes.  Organizing a farm as a corporation does not make it any less of a family business, it does not make the safety net less important to the operation, and it does not mean that the operation is large or wealthy.  It simply means that corporation status provides a business benefit to the family farm, which should not be penalized for making the logical and prudent business decision.  

To give you an idea of how this change could negatively impact a family farm, let me walk you through a scenario.  The actively engaged rules demand that every “shareholder” in a farm corporation prove that they are actively engaged in agriculture or risk having part of the safety net stripped from under them.  Let’s say that you operate a farm with two family members, and have chosen to organize your family farm as a corporation.  One of your children would like to farm with you, but first, would like to go to college.  You’ve known for some time that your child, I’ll use “son” for this example, wants to farm with you, so you’ve been gifting small shares of the corporation to him for a few years.  He now owns 10 percent of the shares of the corporation.  At 18, he moves away from the farm to go to college to earn a degree in agriculture business.  But while away at school, his participation in the daily activities on the farm is hindered to a degree that he cannot prove his contributions are separate, distinct, documentable, identifiable and commensurate with his share of ownership – and he is deemed to be not actively engaged.  Your family farm will lose up to 10 percent of its safety net just because you want to pass the farm on to your child, who wants to go to college.  Not only does this rule seem to contradict the ideal of passing farms down through the generations, but it can create a perverse incentive to discourage our children who want to be a part of the farm from continuing their education.  Under this rule, farmers who would like to see their children take over the operation will be forced to choose between prudent estate planning and maintaining the farm safety net for their operation.  
We have urged USDA to reconsider changes to the payment eligibility rule.  While farmers will have to live with the new definition of actively engaged for 2009, we hope that more logical rules will prevail in 2010 and beyond.  

In conclusion, we appreciate the hard work of this committee and USDA to implement the farm safety net that is critical to America’s farmers and ranchers.  The 2008 farm bill was a hard-fought balance of interests that made meaningful reforms to farm programs and did so in a fiscally responsible manner.  The bill works for America’s farmers so that they can continue to provide the safest, most abundant and least expensive food supply in the world to American consumers.

However, the implementation process can be long and arduous, and we still have several challenges ahead.  We look forward to working with both the Agriculture Committee and the Department of Agriculture to ensure that the best interests of farmers are of paramount importance during this implementation process.
I would like to thank you again for the opportunity to speak this morning, and I am happy to answer any questions you might have.
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