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HEARING TO REVIEW THE 2016 AGENDA FOR
THE COMMODITY FUTURES TRADING
COMMISSION

WEDNESDAY, FEBRUARY 10, 2016

HOUSE OF REPRESENTATIVES,
COMMITTEE ON AGRICULTURE,
Washington, D.C.

The Committee met, pursuant to call, at 10:00 a.m., in Room
1300 of the Longworth House Office Building, Hon. K. Michael
Conaway [Chairman of the Committee] presiding.

Members present: Representatives Conaway, Lucas, King,
Thompson, Gibbs, Austin Scott of Georgia, Crawford, DesdJarlais,
Davis, Allen, Newhouse, Kelly, Peterson, David Scott of Georgia,
Costa, Walz, McGovern, DelBene, Lujan Grisham, Kuster, Nolan,
Bustos, Maloney, Aguilar, Plaskett, Adams, Graham, and Ashford.

Staff present: Caleb Crosswhite, Jackie Barber, Kevin Webb,
Mollie Wilken, Paul Balzano, Scott C. Graves, Stephanie Addison,
Faisal Siddiqui, John Konya, Liz Friedlander, Matthew MacKenzie,
Mike Stranz, Robert L. Larew, Nicole Scott, and Carly Reedholm.

OPENING STATEMENT OF HON. K. MICHAEL CONAWAY, A
REPRESENTATIVE IN CONGRESS FROM TEXAS

The CHAIRMAN. Good morning. This hearing of the Committee on
Agriculture to review the 2016 agenda for the Commodity Futures
Trading Commission, will come to order.

Good morning and welcome. Today’s hearing is held against a
bleak backdrop for many commodity producers, especially in farm
country. The past 2 years have seen a dramatic fall in commodity
prices across the board, creating significant operational challenges
for producers. It is in uncertain times that futures and other de-
rivatives markets provide their greatest benefit to our producers.
These markets allow hedgers to look over time’s horizon and see
what the collective wisdom of the crowd says about the future.

The long range price forecasts by futures markets provide invalu-
able information to farmers, helping them to decide whether to
plant, what to plant, and how to plant. Those same prices are used
in crop insurance policies that farmers purchase to protect against
risk. Bottom-line, the futures markets are instrumental in pro-
viding risk management to commodity producers. But, for many,
managing risk in the market isn’t as easy as it once was.

Many producers face markets that are more brittle than they
used to be markets with more volatility and less liquidity than in
the past. They also face increased costs to access essential dealing
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and clearing services. Some smaller market participants have been
fired by their brokers because the FCM can no longer afford the
regulatory costs of keeping them as clients.

For too many end-users, Dodd-Frank has created more com-
plicated and more intrusive, and more costly regulatory mandates
that force hedgers to choose between paying more to manage their
risk or risking more to manage their cash. This is not what Con-
gress intended when it enacted Dodd-Frank. I believe that my col-
leagues who supported Dodd-Frank believed that end-users, the
hedgers for whom risk management markets are an essential busi-
ness tool, would not be harmed by that legislation. To that end, I
want to commend the Commissioners for the work they have done
to find common ground on reforms to several important regulations
that posed needless burdens to end-users.

That said, the Chairman’s work on end-user issues, I don’t be-
lieve, is not done. I am still deeply concerned with the Commis-
sion’s position limits proposal and the impact the new bona fide
hedging restrictions will have on agricultural producers, especially
when they are struggling with low commodity prices. The proposed
reg AT also needs significantly more work to narrow its definitions
and eliminate the potential impact on smaller market participants
that should not be swept up in it.

Finally, the CPA in me cannot close without touching on the im-
portance of getting to the bottom of the accounting mess the CFTC
finds itself in. First, I want to thank Chairman Massad for the
CFTC’s responsiveness to our inquiries on this matter. The Com-
mission’s continued openness will help in this process. But, I am
troubled by the accounting irregularities. Any mistake is cause for
concern, but especially one that goes unnoticed for years. In this
case, the failure of the Commission’s internal accounting systems
has led to at least one law being broken. That is clearly unaccept-
able, and I look forward to hearing a plan from the Chairman on
how to fix the problem.

I want to welcome Chairman Massad back to our Committee.
Thank you for putting the time in to prepare for our hearing today.

[The prepared statement of Mr. Conaway follows:]

PREPARED STATEMENT OF HON. K. MICHAEL CONAWAY, A REPRESENTATIVE IN
CONGRESS FROM TEXAS

Good morning and welcome to the Agriculture Committee’s hearing to review the
2016 agenda for the Commodity Futures Trading Commission.

Today’s hearing is held against a bleak backdrop for many commodity producers,
especially those in farm country. The past 2 years have seen a dramatic fall in com-
modity prices, across the board, creating significant operational challenges for pro-
ducers. It is in uncertain times that futures and other derivatives markets provide
their greatest benefit to producers. These markets allow hedgers to look over time’s
horizon and see what the collective wisdom of the crowd says about the future.

The long range price forecasts by futures markets provide invaluable information
to farmers, helping them to decide whether to plant, what to plant, and how much
to plant. Those same prices are used in the crop insurance policies that farmers pur-
chase to protect against risk. Bottom-line, the futures markets are instrumental in
providing risk management to commodity producers.

But, for many, managing risk in the market isn’t as easy as it once was.

Many producers face markets that are more brittle than they used to be, with
more volatility and less liquidity than in the past. They also face increased costs
to access essential dealing and clearing services. Some smaller market participants
have even been “fired” by their brokers, because the FCM can no longer afford the
regulatory costs of keeping them as clients.
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For too many end-users, Dodd-Frank has created more complicated, more intru-
sive, and more costly regulatory mandates that force hedgers to choose between pay-
ing more to manage their risk or risking more to manage their cash.

This is not what Congress intended when it enacted Dodd-Frank. I believe that
my colleagues who supported Dodd-Frank believed that end-users, the hedgers for
whom risk management markets are an essential business tool, would not be
harmed by this legislation. To that end, I want to commend the Commissioners for
the work they have done to find common ground on reforms to several important
regulations that posed needless burdens to end-users.

That said, the Chairman’s work on end-user issues is not done. I am still deeply
concerned with the Commission’s position limits proposal and the impact the new
bona fide hedging restrictions will have on agricultural producers, especially when
they are struggling with low commodity prices. The proposed reg AT also needs sig-
nificantly more work to narrow its definitions and eliminate its potential impact on
the smaller market participants that should not be swept up in it.

Finally, the CPA in me cannot close without touching on the importance of getting
to the bottom of the accounting mess the CFTC finds itself in. First, I want to thank
Chairman Massad for the CFTC’s responsiveness to our inquiries on this matter.
The Commission’s continued openness will help this process. But, I am troubled by
the accounting irregularities. Any mistake is cause for concern, but especially one
that goes unnoticed for years. In this case, the failure of the Commission’s internal
accounting systems has led to at least one law being broken. That is clearly unac-
cep]t[;)filble and I look forward to hearing a plan from the Chairman on how to fix the
problem.

I want to welcome Chairman Massad back to the Committee. Thank you for put-
ting in the time to prepare for this hearing today.

With that, I'd like to yield to Ranking Member Peterson for any thoughts that
he might have.

The CHAIRMAN. And with that, I will turn to the Ranking Mem-
ber for any thoughts that he might have.

OPENING STATEMENT OF HON. COLLIN C. PETERSON, A
REPRESENTATIVE IN CONGRESS FROM MINNESOTA

Mr. PETERSON. Well, thank you, Mr. Chairman. And thank you,
Chairman Massad, for being with us today.

I am looking forward to hearing more about the Commission’s ef-
forts to harmonize its rules with foreign regulators, create margin
rules as a protection in the uncleared swaps markets, address
cybersecurity and automated trading, and improve data collection.
I would also like to hear the Chairman’s thoughts on the state of
the derivatives markets today, given the fluctuation that we have
seen in the market since the start of the year.

The CFTC’s mission is to protect the integrity of the derivatives
markets, and in turn, the CFTC protects not just our constituents
who use these markets, but the economy as a whole.

So I look forward to your testimony, Chairman Massad. And I
yield back the balance of my time.

The CHAIRMAN. I thank the Ranking Member. I do want to wel-
come the Honorable Timothy Massad, Chairman of the Commodity
Futures Trading Commission here in Washington, D.C.

Chairman Massad, please begin when you are ready, sir.

STATEMENT OF HON. TIMOTHY G. MASSAD, CHAIRMAN,
COMMODITY FUTURES TRADING COMMISSION,
WASHINGTON, D.C.

Mr. MassAD. Thank you, Chairman Conaway, Ranking Member
Peterson, and Members of the Committee. I am pleased to be back
to discuss the CFTC’s progress and priorities.
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I know that the markets we regulate are extremely important to
your constituents, not just farmers and ranchers, but businesses of
all types that use them to manage risk. We have been working
hard to make sure these markets work well for them, and to en-
sure that the problems we saw in the financial crisis don’t under-
mine their ability to use these markets effectively.

Over the last year, the CFTC completed most of the rules re-
quired by the Dodd-Frank Act. These rules were enacted in re-
sponse to the global financial crisis; a crisis that cost our country
millions of jobs, and inflicted pain on millions of American families.
We are now making sure those rules work as intended, which in-
cludes making adjustments and fine-tuning them where necessary.
In particular, we are working to make sure they do not improperly
burden the American farmers, ranchers, and businesses who did
not cause the crisis. We also remain focused on our traditional re-
sponsibilities of surveillance, compliance, and enforcement.

I want to thank our hardworking, talented CFTC staff, and the
constructive engagement of my fellow Commissioners Bowen and
Giancarlo. Our progress is due to working together collaboratively.

Let me highlight a few recent achievements. First, I am pleased
to note that earlier today Commissioner Jonathan Hill of the Euro-
pean Commission and I announced a common approach regarding
requirements for clearinghouses located in the U.S. and Europe.
This agreement will ensure that European and U.S. clearinghouses
can continue to provide clearing services to firms in each other’s ju-
risdictions. It will help ensure that our global derivatives markets
remain robust, while keeping our financial system as stable and re-
silient as possible. It is also a significant milestone in our cross-
border harmonization efforts. I would be happy to discuss it in fur-
ther detail.

Second, the Commission recently approved a strong rule setting
margin requirements for uncleared swaps. Our rule exempts end-
users, and focuses instead on where the greatest risks exist; that
is, between large financial institutions where the interconnected-
ness means that one entity’s default could trigger further defaults
by others. We are also addressing cybersecurity, one of the greatest
risks to the orderly operation of our financial system. The Commis-
sion unanimously voted to propose rules requiring companies that
run the core infrastructure under our jurisdiction to adequately
evaluate and protect against the risk of cyberattacks. Also recently,
the Commission unanimously proposed new safeguards that ad-
dress the rise in automated and high frequency trading. Currently,
approximately 70 percent of the trading in the futures market 1s
automated, and our proposal focuses on minimizing the potential
for disruptions that can occur from automated trading, such as
from fat fingers or untested algorithms. These proposals rely on a
principles-based approach that codifies many industry best prac-
tices.

We have also taken many actions to address the concerns of com-
mercial end-users. For example, we recently eliminated certain re-
porting and record-keeping requirements for end-users. We have
made it easier for commercial firms to use certain traditional types
of commodity contracts, and we have made it easier recently for
our small banks and community development institutions to con-
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tinue to use these markets without being subject to new regula-
tions aimed at much larger institutions.

The CFTC is also continuing to engage in robust enforcement in
order to maintain the integrity of our markets and protect the pub-
lic against fraud. We are focused on new, complex forms of manipu-
lation and spoofing that use automated trading strategies, as well
as conventional frauds, such as precious metal scams aimed at re-
tirees.

Surveillance is an equally critical function, particularly given the
growth and range of products under our jurisdiction. To be success-
ful in both surveillance and enforcement, we must be able to keep
up with the technological transformations in these markets. We
must be able to continually receive, load, and analyze large vol-
umes of data. This requires a massive information technology in-
vestment, sophisticated analytical tools, and experienced profes-
sionals to identify problems.

Our priorities in the months ahead include finalizing our pro-
posed rules to address cybersecurity and automated trading con-
cerns. We will continue to focus on the strength and resiliency of
clearinghouses, and take steps to improve the new framework for
trading of swaps. We are also working to finalize important rules
related to position limits to address the risk of excessive specula-
tion, while making sure participants can engage in bona fide hedg-
ing.

Let me also note, Mr. Chairman, since you raised it, we are mov-
ing to address the lease accounting issues that you raised, and I
am happy to talk about those.

Mr. Chairman, I appreciate your support for many of the actions
we have taken, particularly those to address end-user concerns,
and I look forward to working with you, this Committee, and with
Congress on reauthorization and other matters in the coming year.

Thank you again for inviting me today.

[The prepared statement of Mr. Massad follows:]

PREPARED STATEMENT OF HON. TIMOTHY G. MASSAD, CHAIRMAN, COMMODITY
FUTURES TRADING COMMISSION, WASHINGTON, D.C.

Thank you, Chairman Conaway, Ranking Member Peterson, and Members of the
Committee. I'm very pleased to be back testifying on behalf of the Commodity Fu-
tures Trading Commission (CFTC). I appreciate the opportunity to discuss the
progress and priorities of the agency.

As you know, the CFTC oversees the futures, options, and swaps markets. While
they, and the agency, are not well-known to most Americans, the importance of
these markets to American businesses, families and the American economy cannot
be overstated.

The derivatives markets allow farmers to lock in a price for their crops, utilities
to manage the cost of fuel, and businesses of all types and sizes to hedge commercial
risk. And as a result, they shape the prices we all pay for food, energy and a host
of other goods and services.

At the CFTC, our job is to ensure these markets are working properly, by helping
to deter and prevent fraud and manipulation. We strive to create a regulatory
framework that promotes transparency, competition and innovation. This benefits
everyone—from the agriculture community to business owners and investors saving
for retirement. And we try our best to do this in a way that does not impose undue
burdens on those end-users who rely on these markets as an important component
of their business.

Since I last testified before this Committee, the CFTC has made considerable
progress in a number of areas. The Commission has written, and is working to en-
force, most of the rules required by the Dodd-Frank Act, which was enacted in the
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aftermath of the worst financial crisis since the Great Depression. We are also fo-
cused on fine-tuning our rules, so they do not improperly burden commercial end-
users. This work adds to our traditional responsibilities of surveillance, compliance,
and enforcement for the futures and options markets. And we have been addressing
new developments and challenges in our markets, particularly those created by
technological development.

Today, I would like to highlight some of our accomplishments over the past year
and also lay out a number of key priorities for the months ahead.

Before I begin, I want to thank our staff for their tireless work on behalf of our
mission. I know I speak for my fellow Commissioners Bowen and Giancarlo when
I say that the effort, dedication and expertise of the CFTC staff are the reasons
we’ve made such strides this year.

I would also like to thank Commissioners Bowen and Giancarlo for their dedica-
tion. Each brings experience, judgment, and an important perspective to the work
of the Commission. We have developed a productive working relationship that is
grounded in good faith and mutual respect. I appreciate their willingness to collabo-
rate and work together constructively.

Recent Accomplishments

The CFTC has taken many actions during the past year to help make sure our
financial markets continue to be the best in the world. There are several I'd like
to talk about today.

Margin for Uncleared Swaps. One of our more recent actions was the Commis-
sion’s approval of a final rule setting margin requirements for uncleared swaps.

Our margin rule is one of the most significant elements of swaps market regula-
tion set forth in the Dodd-Frank Act. There will always be a large part of the mar-
ket that is not cleared—many swaps are not suitable for central clearing and our
clearinghouses will be stronger if we exercise care in what is required to be cleared.
And in the absence of clearing, margin requirements protect against excessive risk
buildup in the system.

I think the rule we have adopted is strong and sensible. Consistent with Congres-
sional intent, our rule does not require the collection of margin from end-users. It
focuses instead on where some of the greatest risk exists—between large financial
institutions, where the default of one entity would lead to further defaults by its
counterparties, given the interconnectedness of our financial system. It requires
swap dealers and major swap participants to post and collect margin with financial
entities with whom they have significant exposures. It requires initial margin,
which is designed to protect against potential future loss on a default, as well as
variation margin, which serves as mark-to-market protection.

We also worked very hard to harmonize our rule with those concurrently issued
by the Prudential Regulators, as well as with international standards. Shortly after
I took office, I committed to doing all we could to achieve such harmonization. There
were many differences 18 months ago. Today, I believe we have succeeded.

To determine how our rule should apply to inter-affiliate transactions, we worked
to strike the proper balance between benefits and costs.

It was important that we mandate appropriate protections to help ensure the
safety and soundness of swap dealers. So, we require full variation margin be ex-
changed for all inter-affiliate swaps. We did not require initial margin for all such
swaps, however, which is one point of difference with the Prudential Regulators. In-
stead, to prevent evasion of collection requirements in certain cases, we require ini-
tial margin, and we require posting of initial margin to insured depository institu-
tions that are swap dealers. We also require that inter-affiliate swaps be subject to
a centralized risk management program appropriate to monitor and to manage
these risks.

We have also been working to address new and emerging threats to the financial
system.

Cybersecurity. Cyberattacks are perhaps the number one risk to financial sta-
bility that we face today. This past year, the Commission unanimously took action
to enhance cybersecurity protection in our markets. We proposed rules designed to
make sure that the private companies that run the core infrastructure under our
jurisdiction—exchanges, clearinghouses, swap execution facilities and swap data re-
positories—are doing adequate evaluation of cybersecurity risks and testing of their
own cybersecurity and operational risk protections. They address concerns related
to information security, physical security, business continuity and disaster recovery.
The proposals set principles-based testing standards, which are deeply rooted in in-
dustry best practices.

The proposals identify five types of testing as critical to a sound system safeguard
program: vulnerability testing, penetration testing, controls testing, security inci-
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dent response plan testing and enterprise-wide assessment of technology risk. Such
efforts are vital to mitigate risk and preserve the ability to detect, contain, respond
to, and recover from a cyberattack or other type of operational problem.

Before adopting final rules, we will carefully consider any feedback we may re-
ceive. We hope to finalize these important rules before the end of this year.

Internal Cybersecurity. 1 would note, that in addition to guarding against tech-
nological threats among the entities we regulate, we continue to be vigilant regard-
ing our own cybersecurity. A draft report set to be released by the Office of Manage-
ment and Budget in March underscores our commitment, and our success. The draft
report grades Federal agencies in meeting cybersecurity performance goals, and I'm
pleased to report that of all small agencies reporting, it ranks the CFTC among the
top five, receiving a compliance score of over 90 percent.

We continue to do all we can to build and enhance our systems with our limited
resources. For example, we are participating in the Department of Homeland Secu-
rity’s Continuous Diagnostic Mitigation Program, we have increased advanced
n}llalware defenses and we are implementing new data loss prevention technology
this year.

Proposed Rule on Automated Trading. Let me turn to another area where we
are responding to technological change. Last November, the Commission unani-
mously proposed rules to address the increased use of automated trading. Today,
almost all trading in our markets is electronic, and approximately 70 percent of
trading in the futures market is automated.

Automated trading has brought many benefits to market participants—such as
more efficient execution, lower spreads and greater transparency. But its extensive
use also raises important policy and supervisory questions and concerns.

Our proposed rule focuses on minimizing the potential for disruptions or other
operational problems that can be caused by automated trading. These could occur
from fat fingers, untested algorithms or in other ways. Our proposal builds upon the
steps we and the exchanges have already taken on this front. It relies on a prin-
ciples-based approach that codifies many industry best practices.

Our proposal requires pre-trade risk controls such as message throttles and max-
imum order size limits, and other measures such as “kill switches,” which facilitate
emergency intervention in the case of malfunctioning algorithms. But it does not
prescribe the parameters or limits of such controls, because we believe market par-
ticipants are the ones who should determine those specifics. Our proposal sets gen-
eral requirements pertaining to the design, testing and supervision of automated
trading systems, but again it leaves the details of those to market participants.

We have proposed requirements at the exchange level as well as at the clearing
member and trading firm levels. This, too, is a best practice suggested by many
firms. We have proposed requiring proprietary traders who access the market di-
rectly and who are using automated trading to register with the CFTC. And we
have included measures to limit the practice of self-trading.

We hope to finalize this rule in 2016 as well.

Continuing to Support Commercial End-Users

Let me turn now to some concerns of commercial end-users. Since I took office,
I have made it my priority to do all we can to ensure commercial end-users can use
these markets efficiently and effectively. I know Commissioners Bowen and
Giancarlo share that view. Commercial end users did not cause the financial crisis,
and were not the focus of Congressional reforms. So, as we take the necessary steps
to create sensible regulation of these markets, we must make sure end users do not
face undue burdens.

Over the past year, the Commission has taken many actions to address the needs
and concerns of commercial end-users.

Simplifying record-keeping Requirements. In mid-December, we adopted sig-
nificant changes to a rule that will reduce record-keeping obligations for commercial
end-users. This final rule, unanimously approved by the Commission, amends
record-keeping requirements set forth under Commission Regulation 1.35. This reg-
ulation, first implemented in 1948, requires various types of market participants to
keep written and oral records of their commodity interest and related cash or for-
ward transactions. It is very important to our efforts to ensure our markets are
strong, transparent, and operate free of fraud and manipulation.

We revised the rule so that members of exchanges and swap execution facilities
not registered with the Commission, such as end-users, do not have to keep pre-
trade communications or text messages. Further, we have simplified the require-
ments for keeping records of final transactions. The amended rule also states that
commodity trading advisors do not have to record oral communications regarding
their transactions.
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The rule strikes an appropriate balance between the costs of record-keeping and
the benefits to market oversight. It reduces the burden on businesses, farmers and
ranchers that depend on the derivatives markets, and will ensure that they are able
to continue using these markets effectively and efficiently. Our final rule reflects the
input we have received by many commercial businesses and other market partici-
pants.

Volumetric Optionality. In addition to our recent action with respect to trade
options, the Commission also clarified when certain agreements that include volu-
metric optionality provisions are forward contracts, rather than swaps. These types
of contracts are widely used by a variety of end-users, including electric and natural
gas utilities. By clarifying how these agreements will be treated, the interpretation
is intended to make sure commercial companies can continue to conduct their daily
operations efficiently.

Relief for Small Banks and CDFIs. A few weeks ago, CFTC staff addressed
the concerns of our community development financial institutions (“CDFI”) and
small banks with under $10 billion in assets. Staff's action made clear that these
entities may choose not to clear a swap subject to the CFTC’s clearing requirement,
provided that they elect the end-user exception and comply with certain other condi-
tions.

These actions complement a number of steps we took earlier to address end-user
concerns.

Public Utility Companies. For example, the Commission amended its swap
dealer rules so that local, publicly-owned utility companies can continue to effec-
tively hedge their risks in the energy swaps market. These companies, which keep
the lights on in many homes across the country, must access these markets effi-
ciently in order to provide reliable, cost-effective service to their customers.

Customer Protection/Margin Collection. The Commission also unanimously
adopted a change to the “residual interest” rule. This is an important aspect of our
customer-protection related rules, designed to help prevent future insolvencies like
the failure of MF Global—and to protect customers in the event it does happen. To
address a concern of many in the agricultural community and many smaller cus-
tomers regarding the posting of collateral for their trades, we removed a provision
that would have automatically changed the deadline for futures commission mer-
chants to post “residual interest,” which, in turn, can affect when customers must
post collateral.

We also expect to have a roundtable soon on the issue of how this rule is working
in practice. We'll have more to say about that in the near future.

Reporting Requirements for Contracts in Illiquid Markets. Finally, CFTC
staff also granted relief from the real-time reporting requirements for certain less
liquid, long-dated swap contracts. Staff agreed to permit slightly delayed reporting
so that the reporting requirements do not make it more difficult to hedge.

These are just some of the actions we have taken to make sure these markets
work for commercial end-users. And during my tenure, I intend to continue to re-
main focused on their concerns.

Improving Data Reporting

The CFTC is also taking important steps to ensure that the swap data we receive
is accurate, consistent and useful.

Reporting of swaps transaction data was a key goal of the reforms agreed to by
the leaders of the G20 nations, and one of the most important components of the
Dodd-Frank Act. We have come a long way since the fall of 2008, when a lack of
reporting meant neither regulators nor market participants could assess the expo-
sures or interconnectedness of major institutions. The reforms we have implemented
have given better information to regulators and greater transparency to market par-
ticipants.

But building an efficient system to collect and analyze data from this market is
an enormous undertaking, and there is more work to do. Currently, for example,
there is considerable variation in how different participants report the same fields
to SDRs, and in how the SDRs themselves transmit information to the CFTC. When
the rules were first written, we purposely didn’t prescribe exactly how each field
should be reported—for a number of reasons. First, when the agency issued the re-
porting rules, we didn’t yet have any data to inform our views. And second, we ex-
pected the industry to develop standardized terms. That, unfortunately, did not hap-
pen.

So in December, CFTC staff requested public comment on technical specifications
for the reporting of 120 priority data elements. We are seeking public input on this,
which culminated months of work to identify priority areas where standardization
or clarification is needed.
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In addition, last year we proposed clarifying reporting obligations with respect to
cleared swaps. This will ensure that as swaps are cleared, there is a simple, con-
sistent process for reporting them. The proposal will help ensure that there are not
multiple records of a swap that can lead to erroneous double counting, and that ac-
curate valuations of swaps are provided on an ongoing basis. It will eliminate un-
necessary reporting requirements, reduce reporting costs and improve data quality.
Alnd it will enhance the Commission’s ability to trace swaps from execution through
clearing.

We are also leading international efforts on data harmonization. And finally, we
will continue to take enforcement actions to ensure that participants honor their re-
porting obligations.

De Minimis Threshold. Despite the need for more progress on data reporting,
it’s important to acknowledge how far we’ve already come. An important example
of this is the preliminary report CFTC staff recently released on what is known as
the “de minimis threshold” for swap dealing and major swap participants.

The de minimis limit was set by the CFTC and the Securities and Exchange Com-
mission’s joint rule defining swap dealers. If an entity engaged in swap dealing ex-
ceeds that threshold—which is currently $8 billion in notional amount of swaps over
the year—it must register as a swap dealer, in which case capital and margin re-
quirements as well as disclosure, record-keeping and other requirements apply. The
rule also provides that at the end of 2017, that level will fall to $3 billion, unless
the Commission takes action.

When our two agencies wrote the “de minimis exception” we did it with limited
data.

But we now have a wealth of information that we can use to inform a discussion
about what is the appropriate level at which to set the de minimis threshold. In
November 2015, our staff issued a preliminary report that aims to start that con-
versation, by taking a fresh look at the issue. The staff’s preliminary report does
not make a recommendation as to what the level should be. It instead explores the
issuefi, and invites public comment on the data, the methodology and the issues dis-
cussed.

The comment period on this study recently closed. We will now begin the process
of carefully studying the feedback we’ve received, producing a final report, and mak-
ing a decision on what, if any, action to take.

Priorities for the Months Ahead

The year ahead will also be marked by continued progress at the CFTC. Moving
forward, an important part of our agenda will be to finalize the various proposals
I have noted—in particular, cybersecurity and automated trading.

In addition, we will be taking action on a number of priorities that are important
to this Committee.

Trade Options. Continuing with our effort to address end-user concerns, I plan
to soon ask the Commission to adopt proposed rule changes related to trade options,
which are a type of commodity options. This proposal would eliminate the obliga-
tions of commercial participants to report trade options to swap data repositories.
It would include eliminating the requirement to file “form TO.”

I strongly support finalizing this proposal. Trade options products are commonly
used by commercial participants, and this relief will help them continue to do so
efficiently. Many of the comments we received on the proposal were supportive, and
several asked us to consider further eliminating some requirements on commercial
participants. While I cannot speak for my fellow Commissioners, I am optimistic
that we can be responsive to some of those requests, and hope this can be completed
in the near future.

Related to trade options, we have also heard comments regarding peaking supply
and capacity contracts. There has been some concern over the appropriate treatment
of these products, which many end-users rely on to ensure they have the appro-
priate supply of commodities needed to run a business, manufacture a product, or
generate electricity. I have asked CFTC staff to look at this. And while again, I can-
not speak for my fellow Commissioners, I would support the Commission providing
guidance or otherwise addressing this issue.

Continued Focus on Clearinghouse Resiliency. We will remain keenly focused
on preventing excessive risk and promoting stability in the financial system. A pri-
mary focus here will be clearinghouse strength and resiliency generally. As you
know, clearinghouses play a critical role in the global financial system—one which
has only become more prominent since the enactment of Dodd-Frank. We have
taken many actions already to address resiliency, but there is much more to do.
There are considerable efforts going on domestically and internationally to look at
a range of issues to make sure clearinghouses are strong and safe. This includes,
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in particular, stress-testing standards for CCPs, and recovery and resolution plan-
ning.

We are also chairing the international working group that is looking at a variety
of issues, including stress-testing, margin methodologies, and capital and recovery
planning. It also includes an examination of interdependencies among global clear-
inghouses. It’s very important to do this in a manner that supports the liquidity of
these markets.

On the subject of clearinghouses, let me note that last week, the Commission an-
nounced the approval of the registration of Eurex Clearing as a clearinghouse.
Eurex Clearing is one of the largest clearinghouses in Europe, and we are pleased
they have registered with the CFTC. This is an important step forward to enhance
global clearing and harmonization of derivatives rules.

In addition, we are continuing to work with the European Commission (EC) on
the issue of “equivalence,” so that European firms can continue to do business with
our clearinghouses. I have always believed there is an ample basis for the European
Commission to declare us equivalent.

It is important that a determination of equivalence happen soon, particularly be-
cause the European clearing mandate is scheduled to take effect in a few months,
and it’s vital that we avoid market disruption. I know my counterpart on the EC,
Commissioner Jonathan Hill, shares that concern and wants to bring this to closure.
So I'm hopeful they will act and a determination will be issued soon.

Cross-Border Margin Rule. Soon, I will ask the Commission to adopt the staff
recommendation on the cross-border application of our new rules on margin for
uncleared swaps. In June of last year, the Commission unanimously approved a pro-
posal on this issue, an important component of our margin rule. It addresses risk
that could be created outside our borders, but still could jeopardize our financial sta-
bility and our economy.

I believe our final rule will draw a reasonable line that makes clear when we
should take offshore risk into account. As with our broader margin rule, our pro-
posal also recognizes the importance of harmonizing rules with other jurisdictions.

Revised Capital Rule. In addition, the staff is working on updating our proposed
rules related to capital requirements for swap dealers and major swap participants.
As with the margin rules, we’re working with our fellow regulators—in this case the
Prudential Regulators as well as the SEC—to harmonize these standards as much
as possible.

Improving SEF Trading. Further, we will continue to focus on improving swaps
trading.

Over the past 2 years, we have implemented a new framework for trading on reg-
ulated platforms. This is bringing greater transparency, better price information
and greater integrity to the process. In fact, a recent paper put out by the Bank
of England confirms that the improvements in transparency caused by trading on
SEFs has led to lower costs and increased liquidity.

I'm very pleased that just a couple of weeks ago, the Commission announced per-
manent registration status for 18 swap execution facilities (SEFs) Indeed, the vol-
ume of SEF trading is growing. But there is more to do to fine tune our rules to
improve SEF trading. Our goal is not just to implement the trading mandate in the
law and achieves the basic goals of transparency, fairness and integrity in trading—
but strive to create conditions in which participants want to trade on SEF's.

Over the past several months, we have taken action to ensure more flexibility re-
garding acceptable modes of execution. We have improved SEF confirmation prac-
tices and confirmation data reporting. We have clarified SEF capital requirements.
We provided relief related to executing block trades and correcting erroneous trades.
And we’ve issued no-action relief to provide market participants additional time to
adapt to procedures for executing package transactions.

This spring, I will ask the Commission to consider changes to our rules to enhance
trading and participation. I expect this will include formalizing a number of the “no
action” letters and guidance staff issued over the past 18 months through rule-
making proposals.

We will also consider some additional changes, such as the “made available to
trade”—or MAT—determination process. This identifies products that must be trad-
ed on SEFs. Some market participants have suggested that the Commission play
a larger role in this process, and we are considering it.

Finally, we will be looking at ways to harmonize our rules further with those of
other countries. In particular, we are working with the European Commission, Eu-
ropean Securities and Markets Authority and the Financial Conduct Authority re-
garding differences between our rules and European rules.
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Europe’s rules are still evolving, and have not yet been implemented. But I am
hopeful that as their rules take shape, and as we look for ways to fine tune ours,
we can work together to ensure greater harmonization.

Position Limits. In addition, the Commission continues to work on finalizing im-
portant rules related to position limits.

I know there is great interest in these rules—and some concern. None of us cur-
rently on the Commission were in office when these rules were proposed, and there-
fore we are taking time to listen to end users and other market participants and
consider the proposals very carefully. This is particularly the case regarding con-
cerns about bona fide hedging. We understand the significance of these rules to the
ability of commercial end-users to continue to use the markets efficiently for risk
management and price discovery.

We recently proposed to modify the aggregation provisions of the rules. These
changes are designed to streamline the process for waiving aggregation require-
ments when one entity does not control another’s trading, even if they are under
common ownership.

We are also considering the possibility of further modifications, which would have
the exchanges play a greater role in granting exemptions for non-enumerated
hedges. We have discussed this at our advisory committee meetings and we are con-
tinuing to study it. We’re also continuing to gather information on deliverable sup-
ply estimates so that limits are set appropriately.

Working to Implement New Congressional Changes. In addition, we have
begun working to implement recently-enacted Congressional changes related to in-
demnification and to “centralized treasury units” or CTUs. As you know, the law
ensures that an end-user company that uses a CTU to streamline and manage all
its derivatives activity would continue to be exempt from margin and clearing re-
quirements that are designed for financial institutions. Congress also removed the
requirement that other regulators seeking access to Swap Data Repositories (SDR)
provide a written indemnification agreement to the SDR. And CFTC staff are work-
ing to incorporate these changes so as to facilitate data sharing. Moreover, we will
continue to work with Congress on a CFTC reauthorization measure.

Enforcement

Finally, robust enforcement is vital to maintaining the integrity of our markets.
It has been, and will remain, a priority.

Our enforcement division has continued to do an excellent job protecting cus-
tomers, preventing fraud and manipulation—and holding entities accountable for
misbehavior. In the past year, we have brought or resolved actions related to integ-
rity of benchmarks. We’re working to identify new and improper behavior—such as
spoofing—and have brought cases against bad actors for their attempts to manipu-
late the markets. We've confronted scams that target retirees, Ponzi schemes that
target investors, illegal precious metals transactions, and fought for consumers
whose customer funds were misappropriated.

Over the past fiscal year, the CFTC’s total monetary sanctions topped more than
$3.2 billion. That number is more than 12 times the CFTC’s budget for Fiscal Year
2015. And over the past 5 years, the Commission collected fines and penalties of
approximately four times its cumulative budgets. We will continue to focus on ro-
bust enforcement.

Resources

Finally, let me just say that with the many things on our agenda, our desire to
be responsive to the concerns of lawmakers, end-users and other market partici-
pants, is seriously impaired by our current level of resources at the CFTC.

We are very grateful for the increases we have previously received. Our Fiscal
Year 2015 budget provided us an increase of $35 million over the previous year.
This was essential to improving our ability to carry out our mission. We have used
these resources judiciously to support a number of activities, including modernizing
our information technology capabilities and bolstering our staff in critical areas.

But as you know, our responsibilities were greatly expanded after the crisis, and
our markets have grown enormously in size, importance and technological com-
plexity. Our budget is not commensurate with the scope of our responsibilities. As
a result, it has become increasingly challenging to carry out our duties at our cur-
rent funding level.

For example, without sufficient funding, the CFTC cannot modernize its informa-
tion technology and data collection systems sufficiently to keep up with the markets,
nor hire the personnel necessary meet its responsibilities in a timely manner. As
a result, the Commission will be less proactive, less flexible, and less responsive
than we need to be. It hurts our ability to fine-tune rules appropriately, and it im-
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pacts our ability to perform our surveillance and enforcement duties in a thorough
and efficient manner. This can have consequences for businesses, consumers and the
broader economy.

Conclusion

Thank you again for inviting me today. Let me close by saying that I believe the
United States has the best financial markets in the world. They are the strongest,
most dynamic, most innovative, and most competitive—in large part because they
have the integrity and transparency that attracts participants.

The CFTC is committed to working with you and doing all we can to further en-
hance those qualities. Thank you for your assistance in this work. I look forward
to your questions.

The CHAIRMAN. All right, thank you, Chairman Massad. I appre-
ciate that statement.

The chair would remind Members that they will be recognized for
questioning in order of seniority for Members who were here at the
start of the hearing. After that, Members will be recognized in
order of arrival. And I appreciate the Members’ understanding.

With that, I recognize myself for 5 minutes.

Again, Chairman, thank you for being here. This has been a bad
year for agriculture. We have had a century-long drop in prices
over the last 2 years, 55 percent reduction in farm income. Can you
tell us what your staff at the CFTC is doing to help understand the
full weight and the full cost of its regulations on the agriculture
community? And this, I don’t mean just the direct costs, but also
reduced services, decreased liquidity, fewer FCMs, the full gamut,
of our folks trying to access these tools for risk management in the
face of the pretty daunting challenges that they are facing?

Mr. MassaD. Certainly, Mr. Chairman. Well, these have been
challenging times. We have seen a lot of volatility as well as a de-
cline in prices. And obviously, we don’t have an effect on prices, but
to answer your question, we are certainly very cautious of making
sure that the businesses that need these markets, and in par-
ticular, smaller businesses, and farmers and ranchers, can continue
to use these markets effectively to hedge their routine risk. And
that is why we have addressed many of what I have called these
end-user concerns. We have taken steps to reduce record-keeping
requirements. For example, we recently amended our Regulation
1.35 to reduce record-keeping requirements. We have focused on
the residual interest rule and changed that, which went to when
customers must post margin. So that is not too onerous. We have
reduced reporting requirements, and we have a proposal on the
table right now that concerns trade options, to make sure busi-
nesses can continue to use trade options.

You raised the question on clearing members. I am very con-
cerned about the robustness of the clearing member industry. We
want to make sure we still have a very robust clearing member in-
dustry that market participants can still access these markets. So
I have spoken out about this and am happy to discuss some of
those issues.

Let me also note that I noted that we have announced this agree-
ment with Europe on transatlantic CCPs, and throughout this
process I have been very focused on making sure that whatever
agreement we reached did not raise costs unnecessarily in our mar-
kets. And that is where we landed. At the end of the day, for exam-
ple, there won’t be any change to customer margins, and, in fact,
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we excluded agricultural contracts from even the changes that
apply to what we call house margin.

The CHAIRMAN. I understand, Timothy, all of the things that you
have done are great if I can get into the market, but if I no longer
have access to the market because the overall regulatory burden on
the FCMs, on all these other institutions, and the capital regimes,
everything else that is happening, they have basically excluded me
because they can’t make money on my trades. How does that help
me stay in, to access these markets, if this overall burden on the
folks that I try to go to have pushed them to a point where they
can’t service my account?

Mr. MAssAD. Well, there are a number of factors influencing the
clearing member industry. For example, if you look at the—people
have talked about the decline in clearing members. That goes way
back. That has been a 10 year trend. It predates Dodd-Frank. And
it has to do with just the challenges of this business, particularly
in a low interest rate environment. I don’t think a particular——

The CHAIRMAN. But is there sensitivity to—I got that, but is
there sensitivity to the impact that the regulatory schemes have on
making that environment even more challenging?

Mr. MassAD. Absolutely. And I have talked about this publicly,
you raised the capital requirements issue. A key thing there for
clearing members is the effect of the supplementary leverage ratio
on clearing. And I have spoken out about this. This is, of course,
a regulation of the bank regulators, but I do think it is not properly
measuring the exposure of clearing members, and, therefore, it is
having a potentially very adverse effect on clearing. And that is the
reason we are hearing that clearing members are dropping cus-
tomers. I have had meetings with clearing members. They say your
customer protection regulations, for example, that came out after
Dodd-Frank, those were a very good thing, we are all for those,
what they are really focused on is the SLR.

The CHAIRMAN. Right. Can you real quickly, on the leasing issue,
if you have any Antideficiency Act violations, will you report those
on a timely basis?

Mr. MASSAD. Absolutely. Yes, we can.

The CHAIRMAN. And there may be some other Members who
want to go into the overall impact that that has, but again, thank
you for being here.

With that, I will recognize the Ranking Member for 5 minutes.

Mr. PETERSON. Thank you, Mr. Chairman.

Could you expand a little bit on the agreements you have with
the Europeans on clearinghouses?

Mr. MASsAD. Certainly. Certainly. So this agreement will resolve
the issues pertaining to whether Europe would recognize our CCPs,
which is necessary for European firms to continue to do business
on U.S. CCPs. And we went through a very detailed analysis com-
paring our regimes. I, of course, have spoken out a lot about this.
I thought there was an ample basis for them to recognize us a long
time ago. They wanted to use this as an opportunity to look at
ways to harmonize our regimes a little bit. And so we have agreed
on a few steps. And like any agreement, it is a good compromise.
Each of us will take some actions. On the customer margin prac-
tices, in other words, the practices of our CCPs when it comes to
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what they charge customers, those essentially won’t change. We
showed Europe—they were first concerned that their system might
produce more margin. We showed that actually ours generally pro-
duces more customer margin to the CCP than theirs, and they are
considering allowing their CCPs to move toward ours in that re-
spect.

On the house side, in other words, the clearing members’ propri-
etary accounts and positions, they have a slightly higher standard
with respect to one key element of setting those margins than we
do, and our CCPs that want recognition will need to show that they
are collecting sufficient margin that is comparable to what they
would under the European standard.

There are some other aspects to the deal. We have agreed to pro-
pose to the full Commission what we call a substituted compliance
determination, which is simply recognizing that European firms
can comply with our rules in many respects by showing that they
comply with the comparable European requirements. This is a very
good step forward. It is something we have done in other areas al-
ready. And as I said, we have exempted agricultural contracts from
the conditions that our CCPs need to meet with respect to house
margining practices, and that is because these contracts really
don’t involve international competition, they are very focused on
the U.S. market, and that was important to us, again, because I
wanted to make sure this deal did not result in higher costs, par-
ticularly for our smaller customers in these markets.

Mr. PETERSON. So the stuff I have been reading about, these
clearinghouses not being able to clear in one country, all that stuff
is going to go away?

Mr. MAssaD. Yes. We should be able to implement this on a
timely basis. I think market participants can continue to clear with
confidence. I have gotten assurances from the European Commis-
sion and from ESMA that they are prepared to implement this in
a timely basis. And I know our CCPs have to do certain things to
do that, but I know they are ready to do that also.

Mr. PETERSON. So this Office of Financial Research of the Treas-
ury report, about the increased systemic risk caused by moving the
swaps into central clearing, we understood that we were potentially
moving this risk to the clearinghouse that if they screw something
up, they could put the clearinghouse at risk, is that what they are
talking about here?

Mr. MassAD. Well, that is essentially what

Mr. PETERSON. I mean there is not much

Mr. MassaD.—what they are talking about, but even the OFR
would say—I know Richard Berner, the Director, would agree that
the steps we took to move certain types of contracts on to central
clearing were good steps, that made sense, because we can much
better monitor and mitigate that risk. Having done that though, we
simply have to engage in increased vigilance over these CCPs,
make sure they are always strong and resilient, and that is what
we have been doing. We have overhauled our regulations in this re-
spect, we have strengthened transparency, we have strengthened
customer protection, and we are working with other regulators
around the world, not just domestically but around the world, on
these issues of CCP resiliency.
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Mr. PETERSON. So do they think that you haven’t done enough
there to

Mr. MAssAD. No, they are just raising it because they agree it
is an important issue, and they want to help and they have offered
their help, and we appreciate that.

Mr. PETERSON. Okay. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. The gentleman yields back.

Mr. Lucas, for 5 minutes.

Mr. Lucas. Thank you, Mr. Chairman.

Chairman Massad, I am very pleased with both your statement
this morning and your pronouncement about the equivalency, and
the assurance you have given us now. That is a big step in the
right direction. My understanding was if we had not been able to
achieve this, potentially the 21st of February might have been a
key date when we were cut off, in effect.

You expanded on the things that we have come to an agreement
with. Are there still areas where perhaps there is a different per-
spective between us and our European colleagues?

Mr. MassaD. No, I don’t believe so, Congressman. Not on the
question of this whole equivalence and recognition process. Truth-
fully, it took a lot longer than I thought it would or should. Frank-
ly, I thought we would be able to announce this a lot sooner, but
sometimes it just drags on, as you well know, but I am glad we got
here. And again, market participants can continue to clear with
confidence.

Mr. Lucas. Changing topics briefly, Mr. Chairman. One of the
advantages of the dynamic leadership of the Committee and the
114th Session of Congress is, in addition to two good Aggies lead-
ing the place, we both are CPAs, so we probably have a better focus
on the financial details than maybe any Committee in recent times
on the Agriculture Committee. Could you discuss with us for a mo-
ment this topic about leasing issues and your facilities in New York
City, and the IG’s comments and the cost and all that kind of
thing? Could you expand for just a moment on that situation? And
I realize that the leases were done prior to your tenure as Chair-
man, as I understand it.

Mr. MASSAD. Yes. Absolutely, Congressman. So the issue on ac-
counting for leases is this—when the agency first entered into
multiyear office leases, which goes way back to 1994, it accounted
and obligated the current year payments, the first year payments,
in its financials, and it obligated that amount, and it disclosed all
the future payments, every single year, in a footnote to its finan-
cials. It continued to follow that practice for years. That practice
was signed off on by various accounting firms, including KPMG,
the most prominent accounting firm. The GAO started looking at
some things last fall and said we have some questions. We prompt-
ly looked into their questions, we worked with them, and they con-
cludes that, no, what you should have done when you enter a
multiyear lease is you should obligate the entire amount, all those
future year payments. If it is a 10 year lease, you take the sum
of those 10 year payments, and you have to obligate that amount
in the first year, and you have to account for that amount, not just
in a footnote but on the financial statements itself. And once they
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said that, we said okay, well, we will work to fix it. We notified our
auditors as well as the Inspector General, who also had signed off
on this practice, hadn’t noticed any problem, and we came to Con-
gress when GAO first raised this.

So that is where we are. As I say, we 